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The Senate met at 12 noon and was
called to order by the Honorable NORM
COLEMAN, a Senator from the State of
Minnesota.

The PRESIDING OFFICER. Today’s
prayer will be offered by our guest
Chaplain, Rev. Dr. Ruben Diaz, of the
Bronx, NY.

PRAYER

The guest Chaplain offered the fol-
lowing prayer:

Let us pray.

Heavenly Father, Creator of the
heavens and the earth, God of our be-
loved Nation. The men and women of
the United States Senate come before
You today to ask that You bless this
legislative body with Your wisdom, and
guidance.

We ask that You keep its Members in
Your holy presence. Psalms 105 says
that “Your word is a lamp to our feet,
and light to our path.” We ask that
You light our path especially during
the difficult and challenging times of
our Nation.

Oh God, we seek Your vision and we
want to do Your will that is pleasing to
You, and right for our country. We
want our decisions to be unified, in
step with justice, righteousness, and
that which best serve the people of this
Nation.

Father, we thank You for allowing us
the honor and privilege of living in this
great Nation, where our rights and
freedoms are protected as ‘‘one Nation
under God,” with a government ‘‘of the
people, by the people, and for the peo-
ple.” We thank You for allowing us the
opportunity to serve.

We humble ourselves, and ask that
You bless this Senate, its distinguished
Members, and all those who work to in-
sure that America continues to be a
great Nation in Your eyes and the eyes
of the world.

We praise and bless Your Holy Name.
In Your Holy Name, we ask, amen.

Senate

PLEDGE OF ALLEGIANCE

The Honorable NORM COLEMAN led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

The assistant legislative clerk read
the following letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, February 27, 2003.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable NORM COLEMAN, a
Senator from the State of Minnesota, to per-
form the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. COLEMAN thereupon assumed
the chair as Acting President pro tem-
pore.

————

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
———
WELCOMING THE GUEST
CHAPLAIN

Mr. FRIST. Mr. President, I welcome
our guest Chaplain today and the many
people who have accompanied him
from his home community. It gives
great meaning, as we all know, to lis-
ten to and to rely upon the words as ex-
pressed so meaningfully and so aptly
by our guest Chaplain today.

I yield the floor to the distinguished
Senator from New York to also wel-
come our guest Chaplain.

The ACTING PRESIDENT pro tem-
pore. The Senator from New York.

Mr. SCHUMER. Mr. President, first,
let me thank our majority leader for
the grace and hospitality he has shown
our honored guest today, and all of our
guests from the Bronx and the New
York area who are present.

We are graced, of course, by God’s
presence but also by the presence of
one of the great leaders in New York,
the Reverend Diaz.

Visitors are not allowed to applaud,
but we are applauding in our hearts—
en nuestros corazones. And we are hon-
ored and blessed to have a leader such
as Reverend Diaz. He is a leader in both
the temporal world—God’s world—and
our secular world. And he brings the
two together in such a beautiful and
exquisite way that he is admired from
one end of our State to the other.

He has been my friend for a very long
time. We are honored that he serves us
in our legislature, but we are even
more honored that he brings the word
of God to all of us here in the Senate as
well as in New York. And may he be
granted many, many more years of
leadership and good health.

Mr. President, I thank the majority
leader.

The ACTING PRESIDENT pro tem-
pore. The majority leader.

———

SCHEDULE

Mr. FRIST. Mr. President, the Sen-
ate will spend the day in executive ses-
sion trying to reach an agreement for a
time to vote on the Estrada nomina-
tion.

Yesterday, every issue raised by my
colleagues on the other side of the aisle
was answered by Chairman HATCH and
my Republican colleagues in a 2-hour,
rapid paced, very responsive question-
and-answer colloquy, designed to fur-
ther clarify the RECORD. We continued
the discussion well into the evening. I
think we closed the Senate at about 2
o’clock in the morning. That partly ex-
plains starting a bit later today.
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Mr. President, the Miguel Estrada
nomination was submitted by Presi-
dent Bush in May 2001—almost 2 years
ago. We know that he has not only the
support of the majority party, but he
has support from a majority of the
Members—more than 51 Senators—in
this body. And that was demonstrated
in a letter that was sent by Senator
MCcCONNELL and 51 other colleagues to
the President, dated February 25, 2003.

Yet my colleagues on the other side
of the aisle continue to practice justice
delayed, which, incidentally, is in-
creasingly being called, by the Amer-
ican people, justice denied, because
that delay is denying the majority will
of this body.

My objective, since February 5—since
this nomination came to the floor of
the Senate—has been to provide all of
our Senators with a forum for informed
deliberation, for tempered deliberation,
for thorough consideration. I have been
very clear from the beginning that my
intention was to have a vote—an up-or-
down vote—and to move this nomina-
tion to the constitutionally mandated
question: Will the Senate advise and
consent to this nomination—yes or no,
yea or nay, up or down? That is all that
we ask.

It is the majority leader’s job, after
consultation with the minority leader,
to schedule this yea or nay vote. I have
asked, on numerous occasions, for a
time certain for this vote. Again and
again, each of my requests has been re-
jected.

The nomination has been pending
now for 3 weeks—or more than 3
weeks—and I do believe there has been
ample time for Members to deliberate
on this nominee. There is no doubt
about the outcome if we are allowed to
vote on it. The sheer number of signa-
tures on that February 25 letter re-
flects that the confirmation would
occur. Yet Democrats continue to
refuse to set a time for this dispositive
vote.

So, once again, I say: Let’s vote. 1
hope that Members do come to the
floor during today’s proceedings to dis-
cuss this important nomination.

With respect to rollcall votes—be-
cause I know a number of our col-
leagues are very interested in what the
plans will be for both today, tomorrow,
and on Monday—I will be discussing
the schedule with the Democratic as-
sistant leader or the Democratic leader
today in relation to the schedule so
that very shortly we can determine
when these votes will be scheduled.

The Judiciary Committee is still
meeting as we speak. But I hope to
have some information here within the
next hour or hour and a half so we can
set up votes over the next couple days.

The ACTING PRESIDENT pro tem-
pore. The Democratic whip.

Mr. REID. Mr. President, the two
leaders have met several times in the
last 12 hours. That is fair. And there is
progress being made as to what the ma-
jority leader is going to do next week.
We will be happy to cooperate in any
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way we can. We have this little dust-up
here. We have to work around that.

As I indicated—the leader was not on
the floor at the time yesterday—we
know we have a problem with the
Estrada nomination.

But we are not trying to delay. We
have allowed the committees to go for-
ward. We have tried to cooperate with
the majority leader anytime he has had
other legislation to bring forward. We
will continue to do that. We just need
to figure out some way to get through
the parliamentary problem we have
now with the Estrada nomination. We
will continue to be advocates for our
position in that regard, but we stand
ready, as the majority leader has been
told by Senator DASCHLE, to work with
him in any way we can to help move
legislation.

Mr. FRIST. Mr. President, we will
continue to work aggressively. I think
everybody in this body understands our
goal. I appreciate the good nature. We
will continue to push forward for a
vote. I did have the opportunity to talk
to the leader on the other side of the
aisle. The Democratic leader and I dis-
cussed plans over the next several
weeks. That discussion is very impor-
tant. I believe we are making progress
there. Again, in terms of votes, either
later today or tomorrow morning,
hopefully within an hour or hour and a
half, we can make decisions. In all
likelihood, we will be voting Monday
afternoon and throughout Tuesday.

———
RESERVATION OF LEADER TIME
The ACTING PRESIDENT pro tem-

pore. Under the previous order, the
leadership time is reserved.
———
EXECUTIVE SESSION
NOMINATION OF MIGUEL

ESTRADA, OF VIRGINIA, TO BE
UNITED STATES CIRCUIT JUDGE
FOR THE DISTRICT OF COLUM-
BIA

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now go into executive ses-
sion and resume consideration of Exec-
utive Calendar No. 21, which the clerk
will report.

The assistant legislative clerk read
the nomination of Miguel Estrada, of
Virginia, to be United States Circuit
Judge for the District of Columbia.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Jersey.

Mr. CORZINE. Mr. President, for the
past several weeks, as we have heard
this morning, this body has done very
little beyond the debate on the nomi-
nation of Miguel Estrada. Hour upon
hour, day upon day, week upon week,
the debate has continued. We have
heard every argument there is to make
on both sides of the issue. We have
heard them from just about every Sen-
ator, and we have heard them over and
over. It has been pretty repetitious.
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I don’t mean to diminish the impor-
tance of this debate about a single,
very important job. After all, it goes to
the heart of the Senate’s role under the
constitutional system of government.
The question is whether this constitu-
tionally responsible body will be di-
minished to such an extent that we
just become a rubberstamp for White
House judicial nominations; that is,
whether we will agree to automatically
confirm nominees even if they refuse to
answer publicly the most basic of our
questions on their jurisprudential per-
spectives. It is hard to understand how
we can give a lifetime appointment to
a job without having a job interview.

This is an important debate. All of us
believe that. That is why we have had
3 weeks of consideration. It is one that
reaches well beyond the specifics of the
individual candidate. It deserves our
careful consideration. The Constitution
charges the Senate with the responsi-
bility to provide advice and consent on
judicial nominations. Those of us on
this side will attend to that responsi-
bility.

Of all the issues facing our Nation at
this most challenging time in our his-
tory, there are other—certainly in my
view and I suspect the view of most of
my colleagues—issues that are of a
higher priority. It is a profound mis-
take on the part of the majority to in-
sist on staying on this nomination in-
definitely while Mr. Estrada and the
administration, with all due respect,
continue what some would term
‘“‘stonewalling’® while there are so
many vital issues our Congress should
be addressing.

THE ECONOMY

Today, I will focus in particular on
the problem, along with the drastic,
dramatic threat of terrorism we face
daily and the prospect of war with Iraq,
which we heard the President talked
about last evening, that is probably up-
permost in the minds of my constitu-
ents in New Jersey and, I suspect,
across the country, and that is the
state of our economy. It is in serious
need of attention.

I have been listening to New
Jerseyans from around the State, from
all walks of life, all ethnic, religious,
racial backgrounds, the long-term un-
employed, to manual laborers, to mid-
level managers, to CEOs, to retirees
and soccer moms. For just about all of
them, there is a tremendous sense of
anxiety with respect to the state of our
economy and their families’ economic
security. People are concerned about
whether they will have a job, whether
their savings will be there when they
retire, whether they will be able to pay
for their college educations, whether
they will be able to have health care.
There are serious concerns, flat-out
kitchen table concerns for all Ameri-
cans. I know that is the case in my
home State.

An anecdotal perspective on this
country’s anxiousness has now been
backed up by hard statistics from the
conference board released this week.
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Sometimes we divorce these statistics
from the reality. I certainly see it in
people’s faces and the words, but we
saw it actually monitored in a statistic
released by the conference board this
week. We saw consumer confidence
drop from 78, almost 79 percent, of the
population last month to 64 percent.
That is the lowest level since October
of 1993. That is probably one of the
sharpest drops in history; I did not
check the actual number, but far great-
er than post-September 11, and it is re-
flective of a dramatic undermining of
the strength of well-being felt by most
Americans.

Americans around the country are
deeply concerned about our Nation’s
economy. They have a good reason to
be. After all, since January 2001, the
number of unemployed has increased
by nearly 40 percent—almost 8.5 mil-
lion people. About 2.5 million private
sector jobs have been lost in that pe-
riod, and there are now about 2.5 job
seekers for every job opening in Amer-
ica. Think about that, 2.5 people apply-
ing for every job now available.

Not only have the number of unem-
ployed Americans increased, those out
of work are now jobless for longer peri-
ods of time. Over the past year, the av-
erage number of weeks individuals
have spent unsuccessfully seeking
work has increased by about a month,
and 20 percent of the unemployed have
been looking for work more than 6
months. There are 1 million of these
long-term unemployed workers in
America and almost 100,000 falling off
the rolls for unemployment insurance
benefits each month. Just slightly
fewer than 100,000 each month are drop-
ping off the benefits because they can’t
find jobs.

While there are no great and solid
statistics on it, there are a lot of peo-
ple dropping out of the job market. The
job market is not growing, and it is one
of the reasons—the statistics show the
unemployment rate certainly up dra-
matically and skyrocketing—a lot of
people have just stopped looking. The
lack of jobs has also slowed wage
growth. Recently, only those workers
with the very highest of incomes have
experienced any wage increases in the
economy, any wage increases at least
that have outpaced inflation. For lower
wage earners, that growth has abso-
lutely stalled to zero. That is not, obvi-
ously, helping create the demand that
will drive our economy and make a real
difference in people’s lives.

The Bush administration’s record on
job creation is on track to be the worst
in 58 years. In fact, to just equal what
transpired during the Eisenhower ad-
ministration, which currently has the
worst record, you would have to create
96,000 new jobs each month starting
today and continuing each month for
the remainder of this President’s term;
96,000 is a lot of jobs to create, particu-
larly when we have been losing jobs at
a rate almost that fast each month.

It is extraordinary what we have to
do to turn the economy around. With-
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out a significant increase in job cre-
ation, we will have the worst 4-year
record in the history of any President.

Unfortunately, there is little evi-
dence to suggest that it will turn
around. For instance, according to the
employment outlook survey conducted
by Manpower, Inc., which came out
this week, which is the private sector’s
best gauge of what is going on in the
employment market, only 22 percent of
America’s employers are going to in-
crease the number of jobs in the up-
coming two quarters. The rest of them
are either going to reduce jobs or stay
the same.

Mr. President, 22 percent is a very
low number by any historical measure.
I don’t understand why we are debating
one job on the floor of the Senate when
we are failing to address the funda-
mental needs and requirements for all
American families, their jobs, and
their well-being.

Of course, the problems with the
economy are much deeper than just re-
flected in what is probably the most
important place—the job market. But
there is a lack of confidence in a whole
host of sectors in the American econ-
omy. Our businesses are now operating
at only about 75 percent of capacity.
That is well below any of the averages
we have had historically, which is
about 81 percent. Our States are suf-
fering with some of the most severe fis-
cal crises they faced in decades, forcing
Governors and State legislators to ap-
prove steep tax increases. In my State,
the average increase in property taxes
was 7.1 percent. New York City in-
creased property taxes 18.5 percent, and
they are trying to put a commuter tax
on so everybody who surrounds the city
is helping to bail it out with lots of le-
gitimate needs on homeland defense
and first responders. We are putting
unbelievable pressure on those individ-
uals who are responsible for State and
local governments.

In the upcoming fiscal year, esti-
mates of the total State deficits are
roughly $90 billion cumulatively. And
we are talking about a $36 billion tax
cut to be administered this year. That
is way overblown by what is happening
at our State and local levels.

Briefly, I will mention that investors
are in a state of shock. The stock mar-
ket has declined dramatically in the
last 2 years and couple of months, los-
ing almost $5 trillion in value in that
period of time. Those are unbelievable
numbers, but when you translate that
into 401(k)s and IRAs of individuals—at
least in my State—I think that is
about a 40 percent decline in value, on
average. It is a huge loss of the retire-
ment security that many families have
seen happen in their financial well-
being. When the President’s program
was announced in early January, actu-
ally the Dow Jones Industrial Average
was supposed to be benefited by that
program, but it dropped by over 10 per-
cent.

Our Federal budget, which 2 years
ago was projected to enjoy a 10-year
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surplus at $5.6 trillion, now looks at
record deficits for absolutely years to
come—as far as the eye can see, some
would say—and will be increasing the
public debt over the same horizon as
we projected that $5.6 billion surplus to
$2 trillion worth of public debt. That is
a fiscal reversal in this country of $8
trillion. It is an $8 trillion negative
cash swing in the country’s cashflow.

I don’t want to tell you what I would
do if I were back running a company
and we had an $8 trillion negative
cashflow, but it would probably be
grounds for change in policies and pro-
grams—maybe even a change in CEOs.

When you add all these concerns to-
gether, it is clear that the economic
record of the Bush administration is
bordering on abject failure. Now the
administration’s response to the prob-
lem is, let’s do more of the same. Hav-
ing based its economic policy on large
tax breaks for the most fortunate
among us, the President’s response to
that failed policy is let’s stay the
course, let’s have more tax breaks tar-
geted for those with the highest in-
come, and let’s run larger budget defi-
cits and increase our national debt
even more, and let’s reduce national
savings—which is the way we create
growth in this country—even more.

Whatever happened to the simple
view that I think there has been a bi-
partisan sense of, which is that rising
tides lift all boats? Are we not think-
ing about the economy in its totality?
Why don’t we have everybody partici-
pating? I don’t understand why we are
sticking with policies that look to be
not serving the country well.

As I have suggested, there used to be
a business leader who said, “If it’s
broke, fix it.”” It is really nothing more
than common sense. If things are not
working, I think you have to adjust
policies; you have to think about doing
something differently if you are stuck
in a rut. This administration is doing
just the reverse. It has dug itself into a
hole, and its response is to dig deeper.
If we don’t challenge these policies, the
long-term implications could reduce
our Nation’s standard of living not just
in the near term but for decades to
come.

At a time when we are challenged
with domestic security and inter-
national security, when we are asking
for sacrifice from our men and women
in uniform, for all of the country to un-
derstand we have serious challenges to
our national security, why we are not
understanding that this is a time for us
to pull together and have shared sac-
rifice is hard for me to understand.

Frankly, if one projects the cost of
the President’s tax cut package beyond
10 years—if you put that structure in
place while the demographic bubble of
the baby boomers comes into play,
frankly—I don’t care about dynamic
scoring—we will end up running, by al-
most all objective analyses, cata-
strophic deficits, as Chairman Alan
Greenspan testified just this morning
at a House hearing on aging. It will be
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a real challenge to be able to maintain
Social Security and Medicare at any-
thing similar to today’s programs for
the future seniors of America.

We are putting those programs at
risk, we are putting our fiscal position
at risk, if we stay the course with the
policies we have today. Considering all
these facts, unfortunately, it is dif-
ficult for the administration to provide
effective leadership, in my view, on the
economy because its credibility has
been badly eroded. There is a tremen-
dous credibility gap, and it results
from the repeated use of figures and
claims that are just badly misleading
in many ways. As a matter of fact,
starting to come out are regular anal-
yses by economists, people in the press,
and I think one needs to honestly look
at and challenge what some of these
predictions and analyses point to and
compare them with the facts.

Let me provide a few examples. The
President’s rhetoric would lead one to
believe that his tax plan will provide a
meaningful economic stimulus, get
jobs growing, and it is all about jobs.
When you dig into the numbers, it
turns out that the reality is very dif-
ferent. In fact, only $36 billion of the
President’s planned $675 billion on the
table would kick in this year—$36 bil-
lion in a $10 trillion economy. It is just
an absolute drop in the bucket relative
to what would be needed to actually
drive this economy forward, by any-
body’s measure, any objective measure
of what it takes to get an economy
moving.

There is virtually no one in Congress
I have been able to find who would
argue that this is a program that will
stimulate or revitalize this economy,
nor does it make sense to argue that
the President’s dividend exclusion
somehow is going to stimulate the
economy, when its real effect will be to
shift cash off the corporate balance
sheet. If corporations are going to in-
vest in jobs and research and develop-
ment, and if they are going to put
money to work in building, plant, and
equipment, they need cash. You cannot
go to a bank unless you have margin to
put down. You need to invest in those
things to drive our economy.

By definition, dividend exclusion is
going to take money off the balance
sheets of companies, and the capacity
to invest and retain and create jobs is
going to be diminished. That is why
there is this argument about whether,
if you are going to have a dividend ex-
clusion, you ought to at least do it at
the corporate side of the income state-
ment as opposed to through an exclu-
sion.

We have heard that from Chairman
Greenspan. We see that from almost
any reasonable economic analysis.
Cash on the balance sheets is how you
get business done, as far as investment
and creating jobs. It is almost a tru-
ism. Instead of driving economic
growth, it is actually antigrowth, and I
think we will end up with less eco-
nomic stimulus by the nature of the
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structure, even if we thought it was an
appropriate time for that reform on
something other than a revenue-neu-
tral basis. In other words, the Presi-
dent’s claims about the stimulative
impact of his proposal, in my view, and
I think a vast majority of independent
analysts, is little more than rhetoric.
The reality is quite different.

There are other elements with which
people can deal with regard to the
credibility of the proposals of the ad-
ministration claiming benefits of this
tax cut are going to go—I think this is
the quote—‘‘92 million Americans re-
ceive an average tax cut of $1,083.”
That is the claim.

As we are hearing over and over, that
is pretty misleading because the aver-
age tax cut is inflated by the huge
breaks going to a very narrow set of
folks, while a lot of other people are
getting very small tax cuts. In fact, a
half of all taxpayers would get a tax
cut not of $1,083, but less than $100.
This is a difference between mean and
average, and 78 percent of Americans
would get reductions of less than $1,000.

When I went to business school, our
required reading included the book
“How to Lie with Statistics.” There
are some spinmeisters who must have
reviewed this work and learned it well,
as far as I can tell. I am sure Ameri-
cans understand how averages are put
together, and they can cover great
sins.

Similarly, the White House likes to
claim the amount of income tax paid
by high-income Americans would actu-
ally rise under this proposal. We hear
this under the arguments of class war-
fare. When you consider the real meas-
ure of who benefits in terms of in-
creases in something that is simple for
people to understand, aftertax take-
home pay—the stuff people can actu-
ally buy groceries with or pay the bills
with—it turns out that—no surprise—it
is the most fortunate who do best
under the Bush plan.

The tax reduction for those making
$45,000 would amount to less than 1 per-
cent of their aftertax take-home pay.
Those making more than $525,000 would
see an increase of more than three
times that rate, and in real dollars
those are substantial numbers. But
with the aftertax, what people can ac-
tually use in their everyday lives, the
opposite is being promoted from what
the reality is. Again, there is a credi-
bility gap.

I also argue the credibility gap ap-
plies to the administration’s claims
that their plan will help seniors. In
fact, over half of all dividends paid to
the elderly go to seniors with incomes
over $100,000. I think it is great they
planned and saved, but the number of
seniors out of the roughly 40 million
seniors who have incomes over $100,000
is about 3.5 million. That is where over
half of this dividend exclusion benefit
would go. By the way, only about a
quarter of all seniors would receive any
benefit.

To say this is going to somehow vast-
ly improve the position of seniors in
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America is just a gross overstatement.
I wish to revert back to comments I
made earlier. The vast majority of sen-
iors depend on Social Security and
Medicare as the basis for protecting
their economic security and their well-
being over a period of time, and we are
doing just the opposite of what is nec-
essary to protect Social Security and
Medicare in the future years. It is de-
pressing. That is what Chairman
Greenspan talked about an hour ago in
a hearing of the House Committee on
Aging: the risks to Social Security and
Medicare if we do not change our eco-
nomic policies and do something to
straighten out our fiscal policies in
this country.

Let’s consider the administration’s
claims about how cutting taxes on divi-
dends will benefit millions of Ameri-
cans. The truth is, only 22 percent of
those with incomes under $100,000—this
is the vast majority of income-tax-pay-
ing Americans—reported any dividends
in the year 2000, and the average tax
cut from the dividend exclusion for
those with modest incomes of between
$30,000 and $40,000—by the way, the av-
erage income for individuals in Amer-
ica is something close to $40,000—those
people are going to get a $29 tax cut as-
sociated with this dividend exclusion.

There is a real credibility gap. We are
exaggerating and distorting the claims
about the power of this tax cut. We are
talking in terms that really do not re-
late to the vast majority of Americans.
I think the word is starting to get out.
There are serious questions in the
minds of Americans that at a time
when we have the potential for war off-
shore, and we certainly have threats of
terrorism at home, why are we focus-
ing so much of our benefits of what we
are doing with regard to tax proposals
on such a narrow segment when the
broad economy, that rising tide that
would help everyone, is suffering and
there is no stimulus going to it?

This is not the only area, by the way,
where some of these claims, relative to
reality, are setting up a real pattern of
a credibility gap for the administra-
tion. The Secretary of Defense, on a
number of occasions, argued the cost of
war in Iraq might be $50 billion to $60
billion, something in that neighbor-
hood. But when the President’s top
economic adviser last December—
maybe it was in November—to his cred-
it suggested this figure was far too low
and the actual cost could be as high as
$200 billion, what happened? He got
fired.

The dissidence between what is
talked about in the public relative to
what the analysis is by a lot of people
who are trying to look at this in a seri-
ous-minded way so we understand what
our needs are as a nation is troubling
to a lot of folks and accentuates this
credibility gap.

It is time for the administration to
be more forthcoming about the real
costs of the impending war. The Amer-
ican people have a right to know. I am
glad this week we started to see a little
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of that discussion, but even in that
context, we need to consider the ongo-
ing costs of rebuilding Iraq in the
aftermath of a war, presuming that
war goes the way we expect, presuming
that it is relatively short in nature.

Even yesterday’s estimate of $60 bil-
lion to $95 billion that we read about in
the papers included only 1 year of re-
construction costs—1 year—when al-
most every expert I have heard come
before the Foreign Relations Com-
mittee has talked about a decade,
maybe a little bit more, but a very
long-term program. By the way, all we
have to do is think about Korea. We
are still in Korea 53 years after a war
on that peninsula.

The administration should play it
straight with everyone about the costs
we are going to face, just as we ought
to play it straight with regard to our
budget, with regard to tax cuts. In my
view, we need to talk straight so we
can build up the trust of the American
people and those who watch us around
the world. Trust does matter. It is im-
portant. That is what we are asking
corporate America to do, to clean up
its act. That is why we want account-
ing statements that are true. I think
people expect to truly understand what
the nature of the current situation is
as we go forward.

Actually there is a serious credibility
problem that is causing us problems
abroad as well. I think whether or not
we are believed by some of the popu-
lations abroad is reflected in how much
opposition we have seen from a lot of
countries, not just in their political es-
tablishment but by literally millions of
people who have shown up, probably
most clearly in Great Britain, which
has been our strongest supporter with
regard to the Iraqi situation. The popu-
lation is someplace else. Why is it we
are not able to make our case clear?

I think part of this comes from credi-
bility in how we frame these issues,
how the information has been brought
forward. All one has to do is look at
what is going on in the economy to
bring about some credibility questions,
when we get on to some of these issues
of national security.

In this context, let me return to the
issue of the nomination of Miguel
Estrada. As with many of the claims
about the Bush budget, too many of the
claims from the other side on this issue
simply lack credibility. One of those—
probably the most irritating—is the
claim that somehow those who oppose
the Estrada nomination, or at least
would like to have information to pre-
pare ourselves for a vote, are somehow
anti-Hispanic.

Does that suggest that groups such
as the Congressional Hispanic Caucus,
the National Association of Latino
Elected and Appointed Officials, the
Mexican American Legal Defense and
Education Fund, the National Puerto
Rican Coalition are anti-Hispanic? I do
not get it.

We are making a judgment about
how the constitutional process is sup-
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posed to work, not talking about
whether or not someone is qualified or
disqualified because of ethnic back-
ground. As far as I am concerned, these
kinds of demagogic attacks on His-
panic groups and those who show com-
mon cause with them lack credibility.
The facts do not meet the cir-
cumstance, and they are part of an at-
tempt to intimidate opponents of Mr.
Estrada’s nomination to stay silent in
fulfilling our rightful and responsible
position of advice and consent in se-
lecting judges for lifetime appoint-
ments to the courts of our country.

It is not going to work, and one rea-
son it is not going to work is the Amer-
ican people expect us to do our job—it
is very simple—just as they expect us
to pay attention to the economy and
do those things that will get us flat off
our back and get the economy moving.
These things really are common sense,
in my view. We are spending weeks
upon weeks debating whether one indi-
vidual is appropriate for a job because
many of us do not understand what his
views are, and he is unwilling to an-
swer questions, unwilling to have a job
interview, and we are forgetting about
the 22 million private sector jobs that
we have lost and the 8 million-plus peo-
ple who are searching for a job. One job
versus 8 million.

I have a very hard time under-
standing where those priorities come
out. What is more important to the
American people?

A couple of days ago, I asked the dis-
tinguished Democratic leader about
some conversations he had with the
Governors who have been around town
from both sides of the aisle. We have
all met with them. We have sym-
pathized with some of their needs. I
asked if one single Governor lobbied
the leader about the Estrada nomina-
tion, either to move it on or take it off,
or what is happening. Not a single one
spoke to the distinguished leader about
that nomination.

It should not surprise anyone that
our Nation’s Governors are more con-
cerned about the economy and the ter-
rible fiscal crisis they face, and here we
are talking about this one individual
who has been nominated for this one
seat on the Court of Appeals for the
District of Columbia.

I know from my conversations with
people in New Jersey that they feel the
same way, and I am sure Americans
across America agree. Why is the Sen-
ate spending all this time worrying
about this one job—I do not get it—
while we ignore the millions of Ameri-
cans who have lost their jobs? We see
the consumer confidence falling off the
charts. We see our stock market reel-
ing. We see the dollar declining. We are
not paying attention to the real things
that people are concerned about that
make a difference to their lives, their
kids’ lives, their families’ lives. This
Estrada nomination is not the priority
of the American people, and I do not
think it is the priority of my Demo-
cratic colleagues.
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In a moment, I am going to make a
unanimous consent request that we at
long last make the economy our top
priority. I am going to ask that at
least for now we move off the Estrada
nomination, as we have done for other
concerns—we have passed the omnibus
appropriations bill. We were able to
take up the child pornography issue
this week. We ought to focus on our
economy.

The bill for which I will ask unani-
mous consent was proposed by the dis-
tinguished Democratic leader. It in-
cludes, among other things, middle-
class tax cuts, aid to the States, an ex-
pansion of benefits for unemployed
Americans, those 100,000 people a week
who are dropping off the unemploy-
ment rolls right now, and establish
rules to restore long-term fiscal dis-
cipline and health in our economy.

I recognize my colleagues on the
other side of the aisle are not likely to
agree to this proposal, but as Demo-
crats continue to emphasize the impor-
tance of dealing with our economy, I
hope someone on the other side will
begin to question the decision to spend
days upon days and weeks upon weeks
on the nomination of this one indi-
vidual. I hope they will come to appre-
ciate that there is little time to waste
when it comes to boosting our economy
and taking care of America’s families
and getting on to the priority of cre-
ating jobs for Americans. I hope they
will adapt their priorities, the prior-
ities of the Senate, to those of the
American people, which is jobs and eco-
nomic security.

UNANIMOUS CONSENT REQUEST

I ask unanimous consent that the
pending nomination be set aside and
that the Senate take up and begin de-
bate on Calendar No. 21, S. 414, a bill to
provide an immediate stimulus to our
Nation’s economy.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

The Senator from Nevada.

Mr. ENSIGN. Reserving the right to
object, the way to resolve the nomina-
tion is to schedule an up-or-down vote.

I object.

The ACTING PRESIDENT pro tem-
pore. The objection is heard.

The Senator from New Jersey has the
floor.

Mr. CORZINE. With full expectation
and understanding of the position, I am
disappointed with the objection that
has been raised, but I am not surprised.
We have a critical need to get focused
on our economy in this country. The
needs of the American people are not
being addressed. It is not because we
are having this debate. We could move
off this debate and move to the econ-
omy today, then come back to it like
we did with regard to the omnibus ap-
propriations.

The American people should know
there are proposals on the table that
would stimulate this economy and get
it moving, instead of seeing unemploy-
ment rates skyrocket, instead of seeing
deficits as far as the eye can see being
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put in place, with no attention being
drawn to them, without dealing with
the core things that matter in families’
lives, in real people’s lives. We could do
that and still come back to this and
have a full constitutional and respon-
sible debate about what is needed to re-
view a candidate and get on with the
real needs facing our country.

I find it very difficult to understand
where we are with regard to a lot of
these priorities at this point in time,
and I hope we will see the light before
we have to go further with more of
these serious problems that our Amer-
ican families face with their economic
security.

I yield the floor, and I suggest the ab-
sence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ENSIGN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ENSIGN. Mr. President, it is my
pleasure today to come before the Sen-
ate to lend my support to a man of tre-
mendous character and extraordinary
legal credentials, Mr. Miguel Estrada.
We have heard a lot about this nomi-
nee. We have heard a lot about why we
should be focusing, why we shouldn’t.
As I discussed before, I would like to
see us get on to things like the econ-
omy, like the budget. The simplest way
to do that is to have an up-or-down
vote on Miguel Estrada.

I will share a few facts about Mr.
Estrada and the importance of the
nomination to our legal system. Mr.
Estrada is an American success story.
He came to this country at the age of
17 as an immigrant from Honduras,
speaking very little English. He over-
came amazing obstacles to rise to the
top of the legal profession. After grad-
uating magna cum laude from Harvard
Law School, Miguel became a law clerk
to the Supreme Court Justice Anthony
Kennedy. Since that time, he served as
a Federal prosecutor in New York and
Assistant Solicitor General of the
United States for 1 year in the Bush
Administration and 4 years in the Clin-
ton administration. He was handed
nothing, and his achievements are the
product of hard work, perseverance,
and a commitment to education. He is
actually living the American dream.

Among other accomplishments, Mr.
Estrada has argued 15 cases before the
Supreme Court of the United States,
including one case in which he rep-
resented a death row inmate pro bono.
The American Bar Association unani-
mously rated Mr. Estrada as well quali-
fied for the DC Circuit. This is the
ABA’s highest possible rating, and the
rating typically used as the gold stand-
ard for judicial nominees in the Senate
Judiciary Committee, especially on the
Democrat side.

Mr. Estrada served as a member of
the Solicitor General’s Office in both
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the Bush and Clinton administrations.
He is enthusiastically supported by
both President Bush and President
Clinton. The long list of Hispanic
groups backing Miguel Estrada’s nomi-
nation includes the League of United
Latin American Citizens, the U.S. His-
panic Chamber of Commerce, the
Latino Coalition, the Hispanic Bar As-
sociation, and the National Association
of Small Disadvantaged Businesses.

Sadly, Mr. Estrada’s extraordinary
accomplishments and his desire to
serve our country have not been
enough to protect him from the base-
less, vicious, and partisan attacks he
has endured through this process. Now
is not the time to play partisan games
with the United States judicial system.
America is facing a judicial vacancy
crisis in our Federal courts. The U.S.
Courts of Appeals are currently 15 per-
cent vacant, with 25 vacancies out of
167 authorized seats. The DC court,
which is the court we are trying to get
Miguel Hstrada onto, has four vacan-
cies on a 12-judge court.

Adding to this crisis, caseloads in the
Federal courts continue to grow dra-
matically. Filings in the Federal ap-
peals court reached an all-time high
last year. The Chief Justice recently
warned that the current number of va-
cancies, combined with the rising case-
loads, threatens the proper functioning
of the Federal courts. He has asked the
Senate to provide every nominee with
a prompt up-or-down vote.

Chief Rehnquist is right. Every judi-
cial nominee deserves a prompt hear-
ing and a chance at an up-or-down vote
on the Senate floor. This nominee is
not being assessed by the traditional
standards of quality or by his ability to
follow the law as a judge. There is no
question that this nomination is being
delayed and possibly blocked because
of a distorted analysis of his qualifica-
tions, policies, and personal views. My
colleagues on the other side of the aisle
are blocking this nomination simply
because he is President Bush’s nomi-
nee. This is a detriment to the integ-
rity of this body. It is unfair to the
nominee. And it is unfair to the Amer-
ican people.

I am asking my colleagues in the
Senate today to do what we were elect-
ed to do, to allow this body to work its
will, and to give Mr. Estrada the up-or-
down vote he deserves. I add that the
precedent we are setting, this 60-vote
threshold for circuit court nominees, is
a dangerous precedent. Right now the
Republicans are in the majority and we
have the Presidency. At some point the
Democrats are going to be back in the
majority. At some point the Democrats
are going to hold the Presidency again.
Paybacks are very ugly. But make no
mistake about it, with the precedent
being set here, unless this can be
worked out, those paybacks will come
back to haunt the other side of the
aisle.

It is vitally important we work this
out for the health of the judiciary in
this country. It should not become a
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political tool to be bandied about just
because somebody thinks that some-
body may have a particular ideology.

We realize that having a Republican
Hispanic on the DC Circuit Court of
Appeals is something the other side
does not like.

But just because they don’t like the
politics of that does not mean that
they should object to him getting on
the court. He deserves this. He is quali-
fied for it. He has the integrity to
carry it out. And we, as a body, should
give this man an up-or-down vote. If we
give him an up-or-down vote he will be
confirmed by the Senate.

I believe it is our constitutional duty
to give him an up-or-down vote. He has
had all the hearings he needs to have.
We have been doing this for almost 2
years now. We need to give this well-
qualified candidate the vote he de-
serves.

I want to raise a couple of points.
The Senator from New Jersey was talk-
ing about the economy. He says we
have to get on the economy. I agree, we
need to take care of the economy. I
have some proposals. The President has
some proposals. There are going to be
other Senators who will have proposals
to try to stimulate the economy. The
Senator from New Jersey indicated he
doesn’t think what the President is
doing is going to have enough of an im-
pact. I have a proposal that actually,
the first year alone, according to the
Joint Tax Committee, will bring $135
billion worth of investment into this
country. I hope the other side of the
aisle is going to join us in that. That is
significant even in the size economy
that we have.

What the President has laid out as
part of his plan—I don’t agree with all
of it, but there are some good things in
it. He has laid out a plan, not only for
this year but for solid growth and, in
future years, to have good, solid, long-
term fiscal policy and long-term
growth.

I agree with some of the things the
other side of the aisle is talking about
with respect to budget deficits. We do
have a problem in the outyears with
budget deficits. But if we do not fix the
economy, we know we will never fix
the deficits. We will continue to go fur-
ther and further into debt. That is why
it is critical for us to fix the economy,
so we produce more tax revenues SO we
don’t have these huge deficits and
threats to Medicare and threats to So-
cial Security and threats to our de-
fense spending in the future.

We have proven here in Washington,
DC, we can’t cut spending. We can
maybe slow down the rate of growth
sometimes, but we can’t cut spending.
As Ronald Reagan talked about—I
don’t remember the exact quote, but as
he said in the early 1980s: The best way
to eternal life is to become a Federal
agency or department in Washington.
He said that because he realized once a
program starts, it develops a constitu-
ency and it is impossible to cut it. So
I believe if the other side is concerned
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about the deficit, they should join
some of us on this side of the aisle and
start cutting out some of the waste and
overspending in certain parts of our
Government.

Having said that, let me conclude by
saying let’s have an up-or-down vote on
Miguel Hstrada so we can get on to
some of the other important issues.
Make no mistake about it, though; the
judiciary and this part of what we do is
a very important part of our role as
Senators in fulfilling our obligation,
our oath of obligation to defend and
support the Constitution. We can get
on to other things. The budget was not
enacted last year. For the first time
since 1974 we did not have a budget. Be-
cause of that, we ended up with some
serious problems last year. The appro-
priations bills didn’t get finished until
just a couple of weeks ago.

We are asking the other side to not
continue to obstruct the will and the
work of this body, to join us, have an
up-or-down vote, let the Senate work
its will on this nomination so we can
get on to other important business of
the country. We have a lot of things to
do. Let’s join together. Let’s work
across the aisle. Let’s join hands.
There are a lot of good things we can
do for the American people.

I yield the floor.

The PRESIDING OFFICER (Mr. BUN-
NING). The Senator from South Dakota.

Mr. JOHNSON. Mr. President, I rise
to express my great dismay at the pol-
icy of the President of the United
States that he seems to be attempting
to impose on the Senate, which would
require each and every one of us in this
body to betray the Constitution, to be-
tray our oath of office, and to ignore
the constitutional mandate that we
give meaningful advice and consent on
judicial nominees coming before this
body.

I will never betray the Constitution
and my oath. I don’t care whether we
have to be here night after night. I am
not going to go down that road. I speak
as a Senator who has voted in favor of
somewhere in the range of 100 judicial
nominees that President Bush has sent
to this body, virtually all conservative
Republicans. I wish it were different. I
wish there were more progressive
judges before us. But I understand the
President’s prerogative, and I respect
his right to nominate whomever he
may wish.

But this nomination before us is un-
precedented. It is not only a matter of
Mr. Estrada, it is a matter of the sanc-
tity of our Constitution. It goes to the
very oath of office we have taken. It
would make a travesty of this body and
of the Constitution for us to do other-
wise than to object to the manner in
which this particular nominee has been
presented to the Senate.

The other nominees who have come
before this body—for whom I have
voted over and over again, somewhere
in the range of 100 already—we at least
knew what was their legal philosophy.
They tended to be conservative Repub-
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licans and that is the President’s pre-
rogative and I voted for them, but they
had either been Federal judges or State
judges, allowing us to look at their rul-
ings in the past, or they had been legal
scholars with a significant body of
work that allowed us to view what the
inner workings of their minds were and
allowed us to determine whether they
were, in fact, within the mainstream of
American  jurisprudential thought.
This nominee stands unique. The prece-
dent would be catastrophic to our Re-
public if we start, for the first time
ever, to approve secret judges, stealth
judges, judges who have no record and
who will disclose no record to the Sen-
ate.

We have no way of knowing what this
individual’s legal philosophy might be.
We have reason to believe he is un-
doubtedly a capable lawyer, in terms of
his technical skills as a Solicitor, but
we have no idea where he stands other-
wise. The question is not whether we
will have Hispanic Republican judges
on the District of Columbia Court of
Appeals. That is irrelevant. I voted re-
peatedly, as have my colleagues on my
side of the aisle, for Hispanic judges
and other high officials in our Govern-
ment. I am proud to have played a role
in supporting our Hispanic colleagues
in issue after issue, and position after
position. But this, this is a sham. This
is a travesty. I believe any Senator
who thinks seriously about his oath
and reads the Constitution, the obliga-
tion—not the right but the obligation
of the Senate to provide advice and
consent on these offices is a profoundly
important role.

It is one thing to approve or not ap-
prove Cabinet appointees and other ad-
visers to the President; they come and
they go. It is a serious matter, but at
least there is not a lifelong appoint-
ment involved. In this case, we have a
lifetime appointment to the second
highest court in the land. What is
worse, if we submit to this failure to
abide by our constitutional obligations
to make a meaningful decision about
advice and consent, we will have
opened the floodgate because it will be-
come apparent to this President that
the strategy to use from here on out is
to continue to find individuals who
have no track record, who may have a
secret ideological agenda, and to send
them one after another through the
Senate to be rubberstamped by this in-
stitution. That is not acceptable. This
is a matter of enormous importance.

These individuals, and this particular
individual about whom we are debating
today, if confirmed, will likely serve on
this bench for the rest of our lifetimes,
for many of us in this body. President
Bush may come and he may go, but
these appointments will last a lifetime.

So it is with enormous concern that
I rise to express my opposition to this
strategy because that is what this is
about. It is about a strategy. It is not
about whether a Hispanic Republican
should be on the bench. It is not about
whether a conservative should be on
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the bench, so long as they fall within
the mainstream of American juris pru-
dential thought. The question is,
Should this Senate be allowed any idea
about this individual’s ideology, about
his legal philosophy? There we know
nothing. We would be surrendering our
constitutional prerogatives and our
constitutional obligations were we to
respond any other way than we have
attempted to do on this side. Obvi-
ously, we can move on to other agenda
items, whether it be stimulating the
economy, education, health care, or
what have you. All that is required is
for leadership of our colleagues on the
other side of the aisle in support of the
President to either withdraw this
nominee or to have him respond to rea-
sonable questions about his philosophy.
There is no effort here to require this
individual to answer questions that
have not been put to other judges. The
question is not his response to specific
items before the Court. It would be in-
appropriate to ask those kinds of ques-
tions. But this is astonishing. This is
stonewalling. That is what this is. It is
unacceptable.

Again, over 100 judges that President
Bush has nominated have been con-
firmed by this body, and most have
gone through with my support. Most of
them were conservative Republican
judges. That is fine. But this is dif-
ferent. I hope the American public un-
derstands the profound consequences
that would flow from our surrendering
of our constitutional obligation to at
least make meaningful decisions about
whether to confirm a particular nomi-
nee.

THE BUDGET

Mr. President, I also want to express
my great frustration and my great sad-
ness in many ways over priorities that
President Bush has recently exhibited
relative to our young men and women
in uniform and the likely war we are
about to embark upon.

Americans all across this country,
including my wife and myself, are
about to send our finest young men and
young women into harm’s way in the
Iraq region. We can debate the wisdom
of that. But that is the reality. I think
we all see this coming. We can take
great pride in these men and women in
uniform, the courage they show, and
their commitment to America. They
are asking for so little and, yet, they
are willing to do whatever is required
of our American military. They are the
greatest military ever fielded in terms
of the sophistication of technology
they deal with and the requirements
they meet.

But while we put this military to-
gether and send them on their way
with flags flying and salutes and the
prayers of all of us, the President si-
multaneously has recommended now in
his 2004 budget recommendation that
we cut impact aid education funding
for the children of these very troops
who we are sending into war. Is it be-
cause we can’t afford to finance quality
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education of the children of our mili-
tary? No. President Bush also, as we re-
call, has called for over $100 billion of
tax cuts for primarily the very wealthi-
est of Americans—primarily on Wall
Street. So rather than asking Amer-
ica’s wealthiest families to sacrifice at
a time of war, the request seems to be
of the middle class and the working
family, send your sons and daughters
into combat, and we will ask America’s
wealthiest no sacrifice whatever. In
fact, we will cut their taxes and we will
come back to these families who are
sending their sons and daughters into
combat and tell them we can’t afford
to educate your kids while you are
gone. And these spouses remain. The
Guard and Reserve and active-duty
spouses in South Dakota and across
every State in our land are worried to
death about the prospects of their
loved ones, but proud, and upholding
America’s ideals as they go into heaven
knows what Kkind of combat -cir-
cumstance they will face with weapons
of mass destruction arrayed against
them. We hope whatever combat occurs
will be swift and decisive and conclude
positively for us. But obviously we all
know there is great risk for everyone’s
sons and daughters who go into cir-
cumstances such as this.

Is it asking too much of President
Bush to at least not cut the education
funding for the children who are left
behind? Is that asking too much? It
says a lot about the priorities of this
administration, that we would array
the world’s finest military on the one
hand, provide tax relief for the world’s
wealthiest people on the other hand,
and simultaneously beg poverty when
it comes to the schools for the children
of our military personnel. Shame on
the President. Shame on the President
for these kinds of priorities. America
deserves better. Our fighting men and
women deserve better than this. Fiscal
responsibility is not the issue. Priority
is the issue.

Then when our military personnel
come home again, what do they find
but the Veterans Administration un-
derfunded yet again. The administra-
tion is asking for higher copayments,
higher deductibles, and denies hun-
dreds of thousands of our veterans ac-
cess to VA health care they were prom-
ised. What kind of signal does that
send? How are you going to continue to
attract the very best of America’s
young men and women to wear our Na-
tion’s uniform when they find that
while we do that and pat them on their
back and salute them and send them
onto combat—4 years, 5 years—at the
same time we are not going to take
care of their kids. When they come
home, we are not going to take care of
their health care obligations as we
promised we would.

It is long overdue that some of these
priorities be met off the top of the bar-
rel, rather than the bottom of the bar-
rel and the crumbs that are left over
half doing other things.

I don’t know how we can expect in
the day and age of a voluntary military
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to continue to attract the best and the
brightest of our young people who deal
with the sophisticated kinds of tech-
nology they are requested to do now, if
they know simultaneously—and they
increasingly do—that once they leave
home and once they come back, they
will in too many cases be treated shab-
bily by our government, which is too
busy stuffing its pockets with cash
rather than meeting its obligations to
those who are laying their lives lit-
erally on the line for America’s free-
dom and American values.

As a member of the Senate Budget
Committee, today I also expressed
alarm at recent news reports of still
larger than expected Federal budget
deficits, after an unprecedented 4 years
in a row of budget surpluses during the
final 4 years of the past Clinton admin-
istration—the years in which we were
in the black. We were paying down on
the accumulated national debt. We
were not borrowing from the Social Se-
curity trust fund. We now find the bi-
partisan Congressional Budget Office
telling us this red ink will be an aston-
ishing $199 billion. As recently as 2001,
we had a surplus of $127 billion.

Mr. President, in 2001—2 years ago—
we had a surplus of $127 billion, which
followed 3 preceding surplus years in
the black. That was responsible budg-
eting. Some experts now are saying
that the 2004 deficit is going to break
all records, at over $350 billion, if war
expenses and the cost of the Bush tax
policies are assumed.

The budget surplus, the paying down
of the national debt, and the preserva-
tion of the Social Security trust
funds—which was what we all had when
this administration commenced—have
all gone away. The days of not bor-
rowing from the Social Security trust
fund are over. We are back. And we are
told by the White House budget people
at OMB that we will continue to bor-
row under the President’s budget and
tax plans out of the Social Security
trust fund for the remainder of the dec-
ade.

The paying down of the national debt
has gone away. The ability to avoid
continued high debt service so we can
redirect those dollars, instead, to edu-
cation, to health care, to our veterans,
to our military, whatever it might be,
has all gone away, because we are
going to increasingly pay debt service
under the President’s budget plan.

The CBO indicates that our Nation
will not see a budget surplus again
until 2007, and then only if there are no
war expenses, no additional tax cuts,
and no Medicare prescription drug leg-
islation. We all know that is not going
to happen. We are going to have war
expenses. We do not know what they
will be. We will pay whatever it takes
to make sure our men and women in
uniform are supported. Whatever the
cost is, we will pay it. But the war and
the follow-on occupation is likely to
cost at least $100 billion.

We know the President has tax cut
after tax cut lined up primarily for his
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wealthiest contributors. And then we
know, as well, that we need to move on
to prescription drug legislation that is
long overdue. We are the only major
democratic society in the world that
does not have some kind of prescrip-
tion drug or national health care strat-
egy.

So what we find here is President
Bush’s proposal to borrow yet another
$1 trillion. Now we are not even talking
“B,” we are talking the ‘“T” word. Mr.
President, $1 trillion over the coming
decade in order to finance Wall Street
tax breaks has to be approached with
great caution. This seems, to me, to be
part of an agenda designed to make it
impossible to have strong Federal fund-
ing for education, veterans, agri-
culture, and seniors for generations to
come.

This overall strategy strikes me as
one that we saw a glimmer of in the
1980s; and that is, a strategy designed
to primarily break the Federal Govern-
ment, to deny all resources. Because
when our friends in the far political
right try to advance the cause of elimi-
nating Medicare, downsizing Social Se-
curity, downsizing or eliminating vet-
erans health care, withdrawing from
supporting our schools, getting out of
the afterschool and daycare programs,
getting away from rural electricity and
rural development programs—when
they try to do that, they are always
met with resistance from the American
people, Democrats and Republicans
alike.

They have never been able to win
that war because Americans want that
kind of partnership—that constructive
partnership—between Washington and
our communities and our States. So in
a very cynical tactic, what has been
discovered here is that while they can-
not win the war on the merits of elimi-
nating that partnership, they can try
to break the Government, to deny it
the revenue it needs, so that they can
come to the American public and say:
Well, we would love to support those
afterschool programs, we would love to
have more police on the beat, we would
love to help our fire departments, and
we would love to make sure all our
young people could afford to go to col-
lege or technical programs, but, oh, we
are broke; we don’t have the money.

That is apparently how some people
hope this debate will conclude. They
cannot win on the merits of the policy,
but what they can try to do is come up
with a tax policy that enriches the
wealthiest contributors while simulta-
neously making it increasingly impos-
sible for this Federal Government to
live up to its obligations to its people
and to build a stronger society, offer-
ing more opportunity for every young

American—Black, Hispanic, Native
American, Caucasian, whoever they
might be.

I feel great frustration. I hope the
American public understands what
really is going on here relative to the
President’s budget-and-tax agenda. It
is a radical agenda. If you don’t believe
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it is a radical agenda, look at what this
President is willing to do, even to the
children of our men and women in uni-
form. It is appalling.

Look at what the President is willing
to do to try to stack the court, possibly
with ideologues, far outside the main-
stream of American jurisprudential
thought, to bend the Constitution, to
break the Constitution, by bringing
nominees to this body who will not
share with us their judicial thoughts,
who have no scholarly writings, who
have no past judicial decisions to look
to. They are stealth judges, secret
judges.

We cannot allow that to stand. We
cannot allow that to happen in our Na-
tion. Our country has been a beacon of
democracy, a beacon of openness, a
beacon of opportunity. We cannot walk
away from that. The Constitution has
been the bulwark of making sure that
those remain our ideals. For this body
to walk away, and to allow for a
rubberstamp process to go on, that any
individual can come before the Senate
Judiciary Committee and the full Sen-
ate without the Senate or the com-
mittee having any idea who he is or
what his agenda really is would be a
travesty. It is completely unaccept-
able.

So, again, I have been proud to work
in a bipartisan manner on the con-
firmation of roughly 100 judges—vir-
tually all conservative Republican
judges. But I draw the line here. This is
unprecedented, and the constitutional
ramifications of what would occur and
what precedent would be set would be
devastating to this Nation. It would
make a mockery of our oath, a mock-
ery of the Constitution, for this body
to do anything other than to insist
that this nominee share with the body
his philosophy relative to legal issues,
his jurisprudence.

So I hope we can soon either get to
the bottom of who this individual is or
move on to other issues that are press-
ing before our Republic—ranging from
health care, education, support of our
men and women in uniform. There is
much we need to be doing.

Frankly, there is very little pending
on the floor at this time, but there is
much that ultimately we need to be
doing. I hope, in the context of taking
on these additional issues, we will do it
with fiscal responsibility, which not
only involves not succumbing to the
temptation to sink our country deeper
and deeper and deeper into red ink as
far as the eye can see, but also involves
correcting President Bush’s budget pri-
orities to the degree that we take care
of these kids of our military men and
women, that we resist the President’s
temptation to take money away from
these schoolhouses in order to give it
to Wall Street and to wealthy contrib-
utors for political campaigns.

That isn’t what we are here for.
Those aren’t the people we represent.
Those aren’t the ideals we represent.
And this Nation deserves better.

Mr. President, I yield the floor.
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The PRESIDING OFFICER. The Sen-

ator from New Mexico.
MEDICAID

Mr. BINGAMAN. Mr. President, I rise
to address two or three issues this
afternoon. I very much appreciate the
chance to do so. First, let me begin
with a subject that is extremely impor-
tant to my State and to many of our
States. That is Medicaid. I want to ad-
dress two different proposals there.
First, there is a proposal the adminis-
tration has made related to Medicaid.

We don’t have a written proposal as
yet, but we do have various statements
from Secretary Thompson. We had a
hearing this morning in the Finance
Committee that the Presiding Officer
attended, as did I. We have had testi-
mony and oral statements and very
brief descriptions, but we do not have a
written proposal or even a detailed out-
line of what might be proposed by the
administration. But in what they are
proposing, I find some real serious con-
cerns.

The other proposal I want to discuss
is one I am working on with Congress-
man DINGELL—we hope to introduce it
probably early next week—entitled
“Saving Our States.” I will try to de-
scribe a little bit each of these.

The Nation’s Governors have been
here this week. I had the good fortune
to speak to them last Sunday at one of
their subcommittee meetings on
human resources about Medicaid. It is
clear that they are under severe stress
at this point fiscally. It is estimated
the States are facing nearly a $30 bil-
lion shortfall this year and an $80 bil-
lion shortfall in fiscal year 2004. In my
view, it is important that the Federal
Government respond to that. We can-
not just ignore the fact that a growing
number of our citizens are uninsured
and that more and more people are
being dropped from the Medicaid Pro-
gram and the SCHIP program.

The Federal Government needs to
fundamentally reassess its own role in
providing health care and reassess its
relationship to the States in this re-
gard. As I indicated, I am working with
Congressman DINGELL to prepare legis-
lation to do just that.

Let me talk first about the adminis-
tration’s proposal in very broad terms,
as I understand it. It contains two
parts. One is a set of reforms where, as
the Secretary very eloquently de-
scribed, it would allow States to adopt
the best practices. It would allow
States to put more emphasis on pre-
ventive care for seniors. It would allow
States to have the flexibility they need
to meet their particular needs. All of
that is, of course, very good public pol-
icy, at least as stated in its most gen-
eral form.

As a general matter, I certainly be-
lieve the President and the Secretary
will find strong support in Congress for
that effort. But the second part of their
proposal is the one that gives me con-
cern. That is the restructuring of the
financing. This part is much more dif-
ficult. What this does is basically say
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that for optional groups and for op-
tional services—and that is an inter-
esting definition as to what is optional;
you will find that most of the services
and groups currently covered by Med-
icaid turn out to be optional, and most
of the funding that is currently spent
on Medicaid turns out to be funding for
optional groups and optional services—
States would have the ability to get
extra money for the first 7 years if
they agreed that they would essen-
tially live by a capped amount of Fed-
eral funding from now on. It would be
about what they were getting in the
year 2000 plus a 9-percent increase per
year. That is the basic proposal.

In addition to that, they are saying
not only are we going to give the
States a little extra money, we will re-
duce the amount of growth in that por-
tion that the State in fact provides. So
this is going to save money for the
Federal Government. It will save
money for the States.

The one thing that is not discussed
and that I have great concern about is
the effect on the people who are sup-
posed to be getting the health care
services under this program; that is,
the low-income children and the sen-
iors.

When you look at these definitions,
optional groups, which seniors would
you think might be in an optional
group? Well, under the definition I
have been given, if your income is over
74 percent of the Federal poverty rate,
you are in an optional group. That
means if your income gets anywhere up
over about $7,500 or $8,000 per year,
somewhere in that range—and I can get
the exact figure—you are in an op-
tional group. That means the total re-
sources going to assist in your health
care are being capped and are not going
to grow as the population needing
those services grows, are not going to
grow as the usage of those services
grows, are not going to grow as the
health care cost of those services
grows. We all know that there is
growth in all three of those areas. That
concerns me greatly.

The other part of this which I can un-
derstand and makes it somewhat at-
tractive to Governors, some of the Gov-
ernors who were here this week, is that
the Federal proposal says, if you agree
to this, not only do you get a little
extra Federal money but the amount of
State money that you are going to
have to put in is also going to be
capped. The growth in that is also
going to be capped. In other words, we
will be able to save you money in your
State budget.

This is great for the States; it is
great for the Federal Government. The
problem is that the health care serv-
ices available to low-income children
and to seniors in our society are going
to be reduced and reduced very sub-
stantially over the next 10 years under
this proposal. So that has been my con-
cern.

Allow me to cite a couple of
quotations from people who have spent
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a lot of time studying this. The AARP
executive director and CEO, Bill
Novelli, has said, in relation to the ad-
ministration’s proposal:

This proposal handcuffs states because it
leaves people more vulnerable in future
years as states struggle to meet increased
needs with decreased dollars.

Another quote, from the Consortium
for Citizens with Disabilities:

The Bush Administration proposal fails
people with disabilities and dishonors the na-
tion’s commitment to its residents—it is not
in the national interest. . . .What the Med-
icaid program calls ‘‘optional’ services are,
in reality, mandatory disability services for
the children and adults who need them.
These services often are not only life-saving,
but also the key to a positive quality of
life—something everyone in our nation de-
serves.

I believe strongly that the Federal
Government at this particular time in
our Nation’s history should not be
stepping away from its commitment to
seniors, to people with disabilities, and
to low-income children. It should not
be leaving the States with the primary
responsibility for dealing with growth
in the cost of the services to these
groups in the future.

The administration will point out
that the proposal does provide more
funding up front to the States. The
proposal is to give $12.7 billion more
over the first 7 years to help the
States. But there is something of an
element of bait and switch in that after
the first 7 years, that additional fund-
ing goes away.

Secretary Thompson noted in his
press conference that is after he has
left his position, and I am sure it is
after most of the Governors will have
left their positions and probably after
many of us will have left the Senate.
That does not give us an adequate jus-
tification for putting in place a system
that cuts funding for these vitally
needed services in future years.

The administration points out that
they are promising the block grant for
optional populations in a way that will
increase at the same percentages that
are projected in its budget. This is dif-
ficult to respond to, frankly, until we
see a written proposal. We need a writ-
ten proposal from the administration.
We do not have that as yet. We do not
have that on the Medicaid subject. We
do not have that on Medicare either.
And I hope those will be forthcoming
soon because they are extremely vital
programs for all of our States.

Let me also talk a little about the
proposal that I have, along with Con-
gressman DINGELL, that we are going
to introduce next week. And I will go
into more detail about it next week.

Our idea is that there are certain
groups that receive health care serv-
ices under Medicaid, where the Federal
Government needs to step up and pay
the full cost of those services—or some-
thing very close to the full cost. One
such group is so-called dual eligibles.
These are people who are eligible for
Medicare benefits, but are also low in-
come enough that they are eligible for
Medicaid at the same time.
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Current law says for those who are
covered under the Medicaid law the
States pay the lion’s share of that cost.
We are saying the States should not
have to pay the lion’s share of that
cost. This is something where these
folks have become eligible for Medi-
care. We should be paying 100 percent
of that cost at the Federal level.

Another group the Federal Govern-
ment should be underwriting the cost
of providing services for are illegal im-
migrants who come to our health care
providers needing emergency atten-
tion. Here you can get into quite a
philosophical argument as to whether
or not these services should be pro-
vided. The reality is, if you are a doc-
tor, if you are working in an emer-
gency room and someone shows up who
needs emergency care, you are obli-
gated under your Hippocratic oath and
the laws of decency, basically, to pro-
vide that care, if you are able to do so.
To turn a person away because they do
not have the right health insurance
coverage, or they cannot demonstrate
to you their financial solvency, when
their circumstance is critical, is just
not the way we should do business.

The question is, Once that person has
come into that emergency room and
asked for that emergency care, who
should reimburse the hospital for it?
Who should pay the cost of that physi-
cian? At the current time, the States
are picking that up, or the counties are
picking that up, or the health care pro-
viders themselves are doing this on a
pro bono basis. The reality is the Fed-
eral Government should be responsible
for that, and we are proposing that in
our legislation.

Another group, of course, is Native
American citizens. We have a great
many Native Americans in my home
State. The Federal Government should
be stepping up to its responsibility to
ensure that health care for these indi-
viduals is provided. We propose that as
part of our proposal for saving our
States as well.

I will have another chance to talk
this ‘‘saving our States’ proposal when
we introduce it early next week. I very
much wanted to make reference to it
today and indicate my great concern
about the proposal I understand the ad-
ministration is about to present to us.
The truth is, the cost of providing
health care is very high, and it is not
getting any cheaper. We need to budget
that in and we need to acknowledge
that and we need to recognize that as a
matter of public policy in this country,
we should provide that basic care to
seniors, to low-income children, to
those who are disabled. The Medicaid
Program does that. We need to keep
the Medicaid Program sound and not
undermine it by rationing back on the
dollars we are willing to spend on those
basic services.

SOUTHWEST REGIONAL BORDER AUTHORITY ACT

Mr. President, let me also talk about
a bill I introduced yesterday. This is a
bill entitled Southwest Regional Bor-
der Authority Act. We offered this
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same bill last May. I am very pleased
this year I am joined by Senator KAY
BAILEY HUTCHISON, and also Senator
BARBARA BOXER. This legislation would
create an economic development au-
thority for the Southwest border re-
gion that would be charged with award-
ing grants to border communities in
support of local economic development
projects. The need for a regional border
authority is acute. The poverty rate in
the Southwest border region is over 20
percent, nearly double the national av-
erage of 11.7 percent. The unemploy-
ment rate in Southwest border coun-
ties can reach as high as six times the
national unemployment rate. The per
capita personal income in the region is
greatly below the national average. In
many border counties, the per capita
personal income is less than 50 percent
of the national average. There is a lack
of adequate access to capital that has
made it difficult for businesses to get
started in this region.

In addition, the development of key
infrastructures, such as water, waste
water, transportation, public health,
and telecommunications—all of these
areas of infrastructure need have failed
to keep pace with the population explo-
sion and the increase in commerce
across our border with Mexico.

Mr. President, the counties in the
Southwest border region are among the
most economically distressed in the
Nation. It should be noted that there
are only a few such regions of economic
distress throughout the country. Vir-
tually all of the other regions that face
this same economic distress are, in
fact, served by regional economic de-
velopment commissions today. These
commissions include the Appalachian
Regional Commission, the Delta Re-
gional Authority, the Denali Commis-
sion in Alaska, and the Northern Great
Plains Regional Authority.

In order to address the needs of the
border region in a similar fashion, we
are proposing this Regional Economic
Commission for the Southwest border.
The bill is based on four guiding prin-
ciples.

First, it starts from the premise that
people who live on the Southwest bor-
der know best when it comes to mak-
ing decisions as to how to improve
their own communities.

Second, it employs a regional ap-
proach to economic development and
encourages communities to work
across county and State lines where
appropriate. All too often in the past,
the efforts to improve our region have
hit roadblocks as a result of poor co-
ordination and communication be-
tween communities.

Third, it creates an independent
agency, meaning it will be able to
make decisions that are in the best in-
terest of the border communities, with-
out being subject to the politics of Fed-
eral agencies.

Finally, it brings together represent-
atives of the four Southwest border
States and the Federal Government as
partners to work on improving the
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standard of living for people living on
the border.

This is not just another commission,
and it is certainly not just another
grant program. I believe this South-
west regional border authority not
only will help leverage new private sec-
tor funding, it will also help to better
target the Federal funds that are avail-
able to those projects that are most
likely to produce results.

The legislation accomplishes this
through a sensible mechanism of devel-
opment planning. The purpose of the
planning process is to ensure that pri-
orities are reflected in the projects
funded by the authority. It also is to
provide flexibility to the authority to
fund projects that are regional in na-
ture.

I think the process has various ad-
vantages, and there are great benefits
that can be derived from setting up
this border authority. I believe very
strongly this legislation is overdue. It
is something that should have hap-
pened several years ago. For too long,
the needs of the Southwest border have
been ignored, overlooked, and under-
funded.

I am confident the creation of a
Southwest regional border authority
not only will call attention to the
great needs that exist on the border,
but will help us to meet those needs. I
urge my colleagues to give attention to
this legislation that we have intro-
duced. I hope other colleagues will
choose to support it. I hope we can
have a hearing on it in the near future
and move the legislation through the
Senate and through the House to the
President for signature.

Mr. President, let me say a few words
about the Estrada nomination as well.
I know that is a subject of great con-
cern to many on both sides of the aisle.
I have taken some time in the last cou-
ple of days to review the transcript of
the testimony that Mr. Estrada gave in
the Judiciary Committee.

I have been struck by his position, as
stated numerous times in that testi-
mony, that he was not willing to share
his views on any issue related to judi-
cial philosophy or court decisions with
the committee.

I was particularly struck by the dis-
cussion he had with our colleague, Sen-
ator SCHUMER. Senator SCHUMER was
asking about Mr. Estrada’s earlier
statement that he saw as part of his
job working for Justice Kennedy rec-
ommending law clerks and asking
them questions, of course, interviewing
them before he made the recommenda-
tion.

Senator SCHUMER said:

Isn’t it appropriate that you would ask
those questions? Isn’t it also appropriate
that we would be asking you some questions
to try to determine your views?

Mr. Estrada said in response to that
question:

Questions that I asked in doing my job for
Justice Kennedy were intended to ascertain
whether there were any strongly felt views
that would keep that person from being a
good law clerk to the Justice.
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That is entirely appropriate, in my
view, and a very well-stated position.
That, in my view, is the exact job we
have to perform as we screen and con-
sider the various nominees for Federal
court positions that the President
sends us. We need to determine wheth-
er they have any strongly felt views
that would keep them from being good
members of the Court of Appeals for
the District of Columbia, good mem-
bers of the district court, or good mem-
bers of the Supreme Court.

My own position is that I am willing,
and have demonstrated many times on
the Senate floor my willingness, to
support conservative nominees to the
court. I believe many of those people
are making excellent judges in our
Federal court system. But I also want
to be sure their views on issues that re-
late to their duties are mainstream,
that they are not extreme. The only
way I know to carry out that responsi-
bility is to ask some questions to de-
termine whether they have strongly
felt views, as Mr. Estrada said, that
would keep them from being, as he said
in the case he was referring to, a good
law clerk to the Justice.

In the Senate, when we are consid-
ering people for lifetime appointments
to the Federal judiciary, we have a
heavier responsibility to be sure there
are no strongly held views that would
keep these individuals from being good
judges in our Federal court system for
the remainder of their lives. That is
what I believe we should be trying to
do. I think that is what many members
of the Judiciary Committee were try-
ing to do in the hearing that took place
on Mr. Estrada.

His view was that he would not re-
spond to questions that were put to
him about any such views, and he re-
peatedly said he did not think it was
appropriate for him to comment on any
personal views he might have. Since, of
course, he would not comment on his
personal views, there is no way to de-
termine whether any of them are ex-
treme.

I do not think that is an adequate
carrying out of responsibilities by the
Judiciary Committee. I do not think it
is an adequate carrying out of respon-
sibilities by the Senate. And I think we
do need more information. That has
been my position. Before we move
ahead with this nomination, we should
get more information.

I hope the Judiciary Committee will
consider reconvening a hearing, once
again providing the nominee with an
opportunity to respond, as other nomi-
nees have traditionally responded.
That is all we are asking, not that he
give us information others were not
asked to give or others did not give,
but that he essentially provide basic
information.

He may express some views with
which I do not agree. That is fine.
Many judges for whom I have voted
also, I believe, expressed views with
which I did not agree. At least I was
confident their views were not ex-
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treme. At least I was confident their
views were mainstream and that they
were within the mainstream as far as
their conception of where the law is
and where the law ought to go.

I hope very much we can get the ad-
ditional information we have been ask-
ing for and can proceed to dispose of
this nomination. That would be my
great hope. I do not know what the in-
tent of the majority leader is at this
point or the intent of the Judiciary
Committee. I hope we can proceed in
that manner.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ALLARD). Without objection, it is so or-
dered.

Mr. REID. Mr. President, last
evening, there was a lot of talk about
whether memos at the Solicitor Gen-
eral’s Office had ever been made public.
I am going to talk about that, but I
think we should put this whole debate
involving Miguel Estrada in a frame-
work that people who are watching the
debate who are not familiar with Sen-
ate procedure can better understand
what is going on.

In effect, Miguel Estrada has asked
his employer, the Federal Government,
to give him a job to last for life. As
with any job, one usually has to have
an interview. In this instance, in addi-
tion to an interview, you bring what-
ever papers you have, whether it is a
resume or other documents that your
employer may want to find out if you
should be hired. In the instance of
Miguel Estrada, he simply has not
filled out the requisite papers, he has
not answered the questions or supplied
the necessary information.

An employer in Nevada, whether a
company that sold tires or a company
that sold food—it would not matter
what it is—if somebody applied for a
job, they would have to answer the
questions that employer asked and give
the requisite papers. In this instance,
Democratic members of the Judiciary
Committee believe he has not answered
the questions. By reading the tran-
script, it is quite clear that is true.

But yesterday, the distinguished Sen-
ator from Utah, Mr. HATCH, engaged in
extensive discussion regarding the re-
lease of Solicitor General memoranda.
As everyone by this time knows, we
have asked that Miguel Estrada release
memos he wrote while he was an attor-
ney in the Solicitor General’s Office.
The administration has refused to pro-
vide these documents.

There are two basic charges raised by
my distinguished colleagues on the
other side of the aisle about these
memoranda: First, the distinguished
chairman of the committee, Senator
HATCH, has argued that when such
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memos were provided in the past, they
were leaked.

My colleague argued that they have
never, ever been given to anyone on
Capitol Hill.

Second, he qualified his remarks by
saying to the extent memos had been
provided, they were provided because
there was some allegation of improper
behavior by the nominee in connection
with the memo.

I will place in the RECORD a series of
correspondence between the Judiciary
Committee and the Justice Depart-
ment from 1987 that demonstrates in
fact such documents were provided.
This is only one instance. These letters
show that these memoranda were not
leaked. They show that they were in
fact provided freely by the Justice De-
partment.

In a letter dated August 10, 1987, then
Judiciary Committee Chairman BIDEN
set forth a request for several types of
documents relating to the nomination
of Judge Bork to the Supreme Court.
In the letter, Senator BIDEN requested
four classes of Bork-related memos: He
requested those that related to the Wa-
tergate controversy; second, all docu-
ments generated or involving Solicitor
General Bork relating to the constitu-
tionality, appropriateness, or use of
the pocket veto; third, all documents
generated to or involving then Solic-
itor General Bork regarding school de-
segregation; fourth, all documents gen-
erated to or involving then Solicitor
General Bork in forming the U.S. posi-
tion in a series of specific cases.

These requests involved memoranda
provided by attorneys in the Solicitor
General’s Office to the Solicitor Gen-
eral recommending such things as
whether to file amicus briefs in par-
ticular cases.

In this instance, what happened to
Senator BIDEN’s request? Well, in fact a
letter came to him dated August 24
from then Republican Assistant Attor-
ney General Bolton to Democratic Sen-
ator JOE BIDEN. In that letter, the Jus-
tice Department declined to provide
documents relating to the Watergate
controversy. This denial of documents
was based on executive privilege. The
documents involved did not include
Bork but, rather, related to commu-
nications between and among close ad-
visers to the President and the Presi-
dent.

Yesterday, Senator CRAPO made ref-
erence to the fact that some documents
were not turned over to the committee
during this time. While it is true that
the Watergate documents were not
turned over, and this is based on execu-
tive privilege, that does not affect our
debate. Solicitor General memoranda
from Estrada to his supervisors are not
covered by executive privilege. No one
has ever claimed they are.

In 1987, however, the Justice Depart-
ment did provide the other documents
I described above which were requested
in the Biden letter. In these materials,
the Justice Department noted in the
letter: The vast majority of the docu-
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ments that have been requested reflect
or disclose internal deliberations with-
in the executive branch. We wish to co-
operate to the fullest extent with the
committee and to expedite Judge
Bork’s confirmation process. The letter
concludes that the documents referred
to above would be provided. The letter
confirms the nature and circumstances
under which the Solicitor General
memoranda were provided to the Judi-
ciary Committee during Bork’s hear-
ings.

So what about the argument that to
the extent memoranda have been pro-
vided, they were only provided when
the request alleged misconduct or mal-
feasance on the part of the nominee or
other attorneys involved in the mat-
ter? This simply is not true.

I have a list of internal attorney
memoranda provided during the Bork,
Reynolds, and Rehnquist nominations.
These documents, some of which are
from the Solicitor’s Office, others from
other parts of the Justice Department,
were made public and given to Senator
BIDEN, and in other instances given to
others. For example, all documents re-
lated to school desegregation between
1969 and 1977 relating to Bork in any
way, there was no allegation of mis-
conduct; documents related to Halpren
v. Kissinger, no allegation of mis-
conduct.

I have about 14 of these that were
made a part of proceedings before the
Senate.

I ask unanimous consent that this
list be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

All documents related to school desegrega-
tion between 1969 and 1977 relating to Bork
in any way (disclosure included, among oth-
ers, the SG Office memos about Vorcheimer v.
Philadelphia, known as ‘‘the Easterbrook
memo”’; United States v. Omaha; United States
v. Demopolis City (school desegregation in
Alabama)): No allegation of misconduct or
malfeasance by the nominee or anyone else
at the Justice Department.

Documents related to Halperin v. Kissinger
(civil suit for 4th Amendment violations for
wiretapping): No allegation of misconduct or
malfeasance by the nominee.

Memos about whether to file an amicus
brief in Hishon v. King & Spaulding (gender
discrimination at a law firm): No allegation
of misconduct or malfeasance by the nomi-
nee or anyone else at the Justice Depart-
ment.

Memos regarding Wallace v. Jaffree (school
prayer in Alabama): No allegation of mis-
conduct or malfeasance by the nominee or
anyone else at the Justice Department.

Memos about Congressional reapportion-
ment in Louisiana and one-person, one-vote
standard: No allegation of misconduct or
malfeasance by the nominee or anyone else
at the Justice Department.

Memos regarding possible constitutional
amendment in 1970 to overturn Green v. New
Kent County, and preserve racial discrimina-
tion in Southern schools: No allegation of
misconduct or malfeasance by the nominee
or anyone else at the Justice Department.

Memo of November 16, 1970 from John
Dean: No allegation of misconduct or mal-
feasance by the nominee.

Memos of William Ruckelshaus of Decem-
ber 19, 1969 and February 6, 1970: No allega-
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tion of misconduct or malfeasance by the
nominee.

Memos of Robert Mardian of January 18
1971: No allegation of misconduct or malfea-
sance by the nominee.

Memos of law clerk to Justice Jackson: No
allegation of misconduct or malfeasance by
the nominee or anyone else at the Justice
Department.

Memos about whether or not to seek Su-
preme Court review in Kennedy v. Sampson
(pocket veto): No allegation of misconduct
or malfeasance by the nominee or anyone
else at the Justice Department.

Memos about Hills v. Gautreaux (racial dis-
crimination in housing in Chicago): No alle-
gation of misconduct or malfeasance by the
nominee or anyone else at the Justice De-
partment.

Memos about DeFunis v. Odegaard (affirma-
tive action program at the University of
Washington law school): No allegation of
misconduct or malfeasance by the nominee
or anyone else at the Justice Department.

Memos about Morgan v. McDonough (public
school desegregation in Boston): No allega-
tion of misconduct or malfeasance by the
nominee or anyone else at the Justice De-
partment.

Memos about Pasadena v. Spengler (public
school desegregation): No allegation of mis-
conduct or malfeasance by the nominee or
anyone else at the Justice Department.

Memos about Barnes v. Kline (military as-
sistance in El Salvador): No allegation of
misconduct or malfeasance by the nominee
or anyone else at the Justice Department.

Memos about Kennedy v. Jones (pocket veto
and the mass transit bill and bill to assist
the disabled): No allegation of misconduct or
malfeasance by the nominee or anyone else
at the Justice Department.

Documents related to Supreme Court se-
lection process of Nixon and Reagan: No alle-
gation of misconduct or malfeasance by the
nominee or anyone else at the Justice De-
partment.

Mr. REID. I say respectfully that the
statements made by the distinguished
Senator from Utah were without basis
of fact. Here we have records that were
not leaked, they are directly as we said
they were last night. We were unable
to get the floor, but in fact that is
what the story was.

So now that we do have the floor, I
ask unanimous consent that the letter
dated August 10, 1987, to Attorney Gen-
eral Ed Meese from JOSEPH BIDEN be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, August 10, 1987.
Hon. EDWIN MEESE III,
Attorney General, Department of Justice,
Washington, DC.

DEAR GENERAL MEESE: As part of its prepa-
ration for the hearings on the nomination of
Judge Robert Bork to the Supreme Court,
the Judiciary Committee needs to review
certain material in the possession of the Jus-
tice Department and the Executive Office of
the President.

Attached you will find a list of the docu-
ments that the Committee is requesting.
Please provide the requested documents by
August 24, 1987. If you have any questions
about this request, please contact the Com-
mittee staff director, Diana Huffman, at 224
0747.

Thank you for your cooperation.

Sincerely,
JOSEPH R. BIDEN, Jr.,
Chairman.
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REQUEST FOR DOCUMENTS REGARDING THE
NOMINATION OF ROBERT H. BORK TO BE As-
SOCIATE JUSTICE OF THE UNITED STATES SU-
PREME COURT

Please provide to the Committee in accord-
ance with the attached guidelines the fol-
lowing documents in the possession, custody
or control of the United States Department
of Justice, the Executive Office of the Presi-
dent, or any agency, component or document
depository of either (including but not lim-
ited to the Federal Bureau of Investigation):

1. All documents generated during the pe-
riod from 1972 through 1974 and constituting,
describing, referring or relating in whole or
in part to Robert H. Bork and the so-called
Watergate affair.

2. Without limiting the foregoing, all docu-
ments generated during the period from 1972
through 1974 and constituting, describing, re-
ferring or relating in whole or in part to any
of the following:

a. any communications between Robert H.
Bork and any person or entity relating in
whole or in part to the Office of Watergate
Special Prosecution Force or its
predecessors- or successors-in-interest;

b. the dismissal of Archibald Cox as Spe-
cial Prosecutor;

c. the abolition of the Office of Watergate
Special Prosecution Force on or about Octo-
ber 23, 1973;

d. any efforts to define, narrow, limit or
otherwise curtail the jurisdiction of the Of-
fice of Watergate Special Prosecution Force,
or the investigative or prosecutorial activi-
ties thereof;

e. the decision to reestablish the Office of
Watergate Special Prosecution Force in No-
vember 1973;

f. the designation of Mr. Leon Jaworski as
Watergate Special Prosecutor;

g. the enforcement of the subpoena at issue
in Nixon v. Sirica;

h. any communications on October 20, 1973
between Robert H. Bork and then-President
Nixon, Alexander Haig, Leonard Garment,
Fred Buzhardt, Elliot Richardson, or William
Ruckelshaus;

1. any communications between Robert H.
Bork and then-President Nixon, Alexander
Haig and/or any other federal official or em-
ployee on the subject of Mr. Bork and a posi-
tion or potential position as counsel to
President Nixon with respect to the so-called
Watergate matter;

m. any action, involvement or participa-
tion by Robert H. Bork with respect to any
issue in the case of Nader v. Bork, 366 F.
Supp. 104 (D.D.C. 1975), or the appeal thereof;

n. any communication between Robert H.
Bork and then-President Nixon or any other
federal official or employee, or between Mr.
Bork and Professor Charles Black, con-
cerning Executive Privilege, including but
not limited to Professor Black’s views on the
President’s ‘“‘right’ to confidentiality as ex-
pressed by Professor Black in a letter or ar-
ticle which appeared in the New York Times
in 1973 (see Mr. Bork’s testimony in the 1973
Senate Judiciary Committee hearings on the
Special Prosecutor);

o. the stationing of FBI agents at the Of-
fice of Watergate, Special Prosecution Force
on or about October 20, 1973, including but
not limited to documents constituting, de-
scribing, referring or relating to any commu-
nication between Robert H. Bork, Alexander
Haig, or any official or employee of the Of-
fice of the President or the Office of the At-
torney General, on the one hand, and any of-
ficial or employee of the FBI, on the other;
and

p. the establishment of the Office of Water-
gate Special Prosecution Force, including
but not limited to all documents consti-
tuting, describing, referring or relating in
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whole or in part to any assurances, represen-
tations, commitments or communications by
any member of the Executive Branch or any
agency thereof to any member of Congress
regarding the independence or operation of
the Office of Watergate Special Prosecution
Force, or the circumstances under which the
Special Prosecutor could be discharged.

3. The following documents together with
any other documents referring or relating to
them:

a. the memorandum to the Attorney Gen-
eral from then-Solicitor General Boark,
dated August 21, 1973, and its attached ‘‘re-
draft of the memorandum intended as a basis
for discussion with Archie Cox’’ concerning
‘““The Special Prosecutor’s authority” (type-
set copies of which are printed at pages 287—
288 of the Senate Judiciary Committee’s 1973
‘“‘Special Prosecutor’ hearings);

b. the letter addressed to Acting Attorney
General Bork from then-President Nixon,
dated October 20, 1973., directing him to dis-
charge Archibald Cox;

c. the letter addressed to Archibald Cox
from then-Acting Attorney General Bork,
dated October 20, 1973, discharging Mr. Cox
from his position as Special Prosecutor;

d. Order No. 546-73, dated October 23, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Abolishment of Office of Wa-
tergate Special Prosecutor Force’’;

e. Order No. 547-73, dated October 23, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Additional Assignments of
Functions and Designation of Officials to
Perform the Duties of Certain Offices in Case
of Vacancy, or Absence therein or in Case of
Inability or Disqualification to Act’’;

f. Order No. 551-73, dated November 2, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Establishing the Office of
Watergate Special Prosecution Force’’;

g. the Appendix to Item 2.f., entitle “Du-
ties and Responsibilities of Special Pros-
ecutor’’;

h. Order No. 552-73, dated November 5, 1973,
signed by then-Acting Attorney General
Bork, designating ‘‘Special Prosecutor Leon
Jaworski the Director of the Office of Water-
gate Special Prosecution Force’’;

i. Order No. 554-73, dated November 19, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘“‘Amending the Regulations
Establishing the Office of Watergate Special
Prosecution Force’’; and

j. the letter to Leon Jaworski, Special
Prosecutor, from then-Acting Attorney Gen-
eral Bork, dated November 21, 1973, con-
cerning Item 2.i.

4. All documents constituting, describing,
referring or relating in whole or in part to
any meetings, discussions and telephone con-
versations between Robert H. Bork and then-
President Nixon, Alexander Haig or any
other federal official or employee on the sub-
ject of Mr. Bork’s being considered or nomi-
nated for appointment to the Supreme
Court.

5. All documents generated from 1973
through 1977 and constituting, describing, re-
ferring or relating in whole or in part to
Robert H. Bork and the constitutionality,
appropriateness or use by the President of
the United States of the ‘“‘Pocket Veto”
power set forth in Art. I, section 7, paragraph
2 of the United States Constitution, includ-
ing but not limited to all documents consti-
tuting, describing, referring or relating in
whole or in part to any of the following:

a. The decision not to petition for certio-
rari from the decision of the United States
Court of Appeals for the District of Columbia
Circuit in Kennedy v. Sampson, 511 F.2d 430
(1947);

b. the entry of the judgment in Kennedy v.
Jones, 412 F. Supp. 353 (D.D.C. 1976); and

c. the policy regarding pocket vetoes pub-
licly adopted by President Gerald R. Ford in
April 1976.
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6. All documents constituting, describing,
referring or relating in whole or in part to
Robert H. Bork and the incidents at issue in
United States v. Gray, Felt & Miller, No. Cr. 78—
00179 (D.D.C. 1978), including but not limited
to all documents constituting, describing,
referring or relating in whole or in part to
any of the exhibits filed by counsel for Ed-
ward S. Miller in support of his contention
that Mr. Bork was aware in 1973 of the inci-
dents at issue.

7. All documents constituting, describing
or referring to any speeches, talks, or infor-
mal or impromptu remarks given by Robert
H. Bork on matters relating to constitu-
tional law or public policy.

8. All documents constituting, describing,
referring or relating in whole or in part ei-
ther (i) to all criteria or standards used by
President Reagan in selecting nominees to
the Supreme Court, or (ii) to the application
of those criteria to the nomination of Robert
H. Bork to be Associate Justice of the Su-
preme Court.

9. All documents constituting, describing,
referring or relating in whole or in part to
Robert H. Bork and any study or consider-
ation during the period 1969-1977 by the Ex-
ecutive Branch of the United States Govern-
ment or any agency or component thereof of
school desegregation remedies. (In addition
to responsive documents from the entities
identified in the beginning of this request,
please provide any responsive documents in
the possession, custody or control of the U.S.
Department of Education or its predecessor
agency, or any agency, component or docu-
ment depository thereof.)

10. All documents constituting, describing,
referring or relating in whole or in part to
the participation of Solicitor General Robert
H. Bork in the formulation of the position of
the United States with respect to the fol-
lowing cases:

a. Evans v. Wilmington School Board, 423
U.S. 963 (1975), and 429 U.S. 973 (1976);

b. McDonough v. Morgan, 426 U.S. 935 (1976);

c. Hills v. Gautreauz, 425 U.S. 284 (1976);

d. Pasadena City Board of Education v.
Spangler, 427 U.S. 424 (1976);

e. Roemer v. Maryland Board of Public Edu-
cation, 426 U.S. 736 (1976);

f. Hill v. Stone, 421 U.S. 289 (1975); and

g. DeFunis v. Odegaard, 416 U.S. 312 (1975).

GUIDELINES

1. This request is continuing in character
and if additional responsive documents come
to your attention following the date of pro-
duction, please provide such documents to
the Committee promptly.

2. As used herein, ‘‘document’” means the
original (or an additional copy when an
original is not available) and each distribu-
tion copy of writings or other graphic mate-
rial, whether inscribed by hand or by me-
chanical, electronic, photographic or other
means, including without limitation cor-
respondence, memoranda, publications, arti-
cles, transcripts, diaries, telephone logs,
message sheets, records, voice recordings,
tapes, film, dictabelts and other data com-
pilations from which information can be ob-
tained. This request seeks production of all
documents described, including all drafts
and distribution copies, and contemplates
production of responsive documents in their
entirety, without abbreviation or expur-
gation.

3. In the event that any requested docu-
ment has been destroyed or discarded or oth-
erwise disposed of, please identify the docu-
ment as completely as possible, including
without limitation the date, author(s), ad-
dressee(s), recipient(s), title, and subject
matter, and the reason for disposal of the
document and the identity of all persons who
authorized disposal of the document.
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4. If a claim is made that any requested
document will not be produced by reason of
a privilege of any kind, describe each such
document by date, author(s), addressee(s),
recipient(s), title, and subject matter, and
set forth the nature of the claimed privilege
with respect to each document.

Mr. REID. Mr. President, this out-
lines seven pages of documents he
wants and certain guidelines that
would be followed so that the Attorney
General’s Office would be protected.

In addition, I ask unanimous consent
that a letter dated August 24 of that
same year to JOSEPH R. BIDEN from Mr.
Bolton, the Assistant Attorney Gen-
eral, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. DEPARTMENT OF JUSTICE, OF-
FICE OF LEGISLATIVE AND INTER-
GOVERNMENTAL AFFAIRS,
Washington, DC.
Hon. JOSEPH R. BIDEN, Jr.
Chairman, Senate Judiciary Committee, Wash-
ington, DC.

DEAR CHAIRMAN BIDEN: This responds fur-
ther to your August 10th letter requesting
certain documents relating to the nomina-
tion of Judge Robert Bork to the Supreme
Court. Specifically, this sets forth the status
of our search for responsive documents and
the methods and scope of review by the Com-
mittee.

As we have previously informed you in our
letter of August 18, the search for requested
documents has required massive expendi-
tures of resources and time by the Executive
Branch. We have nonetheless, with a few ex-
ceptions discussed below, completed a thor-
ough review of all sources referenced in your
request that were in any way reasonably
likely to produce potentially responsive doc-
uments. The results of this effort are as fol-
lows:

In response to your requests numbered 1-3,
we have conducted an extensive search for
documents generated during the period 1972-
1974 and relating to the so-called Watergate
affair. We have followed the same procedure,
in response to request number 4, for all docu-
ments relating to consideration of Robert
Bork for the Supreme Court by President
Nixon or his subordinates. We have com-
pleted our search of relevant Department of
Justice and White House files for documents
responsive to these requests. The Federal
Bureau of Investigation also has completed
its search for responsive documents, focusing
on the period October-December 1973 and on
references to Robert Bork generally.

Most of the documents responsive to re-
quests numbered 1-4 are in the possession of
the National Archives and Records Adminis-
tration, which has custody of the Nixon
Presidential materials and the files of the
Watergate Special Prosecution Force. The
Archives staff supervised and participated in
the search of the opened files of the Nixon
Presidential materials and the files of the
Watergate Special Prosecution Force, which
was directed to those files which the Ar-
chives staff deemed reasonably likely to con-
tain potentially responsive documents.

Pursuant to a request by this Department
under 36 C.F.R. 1275, the Archives staff also
examined relevant unopened files of the
Nixon Presidential materials, and, as re-
quired under the pertinent regulations, sub-
mitted the responsive documents thus lo-
cated for review by counsel for former Presi-
dent Nixon. Mr. Nixon’s counsel, R. Stan
Mortenson, interposed no objection to re-
lease of those submitted documents that (a)
reference, directly or indirectly, Robert
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Bork, or (b) were received by or disseminated
to persons outside the Nixon White House.
Mr. Mortenson on behalf of Mr. Nixon ob-
jected to production of the documents which
are described in the attached appendix. Mr.
Mortenson represents that these documents
constitute purely internal communications
within the White House and contain no di-
rect or indirect reference to Robert Bork.

Mr. Mortenson also objected on the same
grounds to production of unopened portions
of two documents produced in incomplete
form from the opened files of the Nixon Pres-
idential materials:

1. First page and redacted portion of fifth
page of handwritten note of John D.
Ehrlichman dated December 11, 1972.

2. All pages other than the first page of
memorandum from Geoff Shepard to Ken
Cole dated June 19, 1973.

Mr. James J. Hastings, Acting Director of
the Nixon Presidential Materials Project,
has reviewed these two documents and has
advised us that the unopened portions of nei-
ther document contain any direct or indirect
reference to Judge Bork.

Our search has not yielded a copy of the
document referenced in paragraph ‘‘a’ of
your request numbered 3, which, as you cor-
rectly note, is printed at pages 287-288 of the
Judiciary Committee’s 1973 ‘‘Special Pros-
ecutor’ hearings.

Among the documents collected by the De-
partment are certain documents generated
in the defense of Halperin v. Kissinger, Civil
Action No. 73-1187 (D. D.C.), a suit filed
against several federal officials in their indi-
vidual capacity, which remains pending. The
Department has an ongoing attorney-client
relationship with the defendants in Halperin,
which precludes us from releasing certain
documents containing client confidences and
litigation strategy, without their consent. 28
C.F.R. 50.156(2)(3).

All documents responsive to request num-
ber 5, concerning the pocket veto, have been
assembled.

All documents responsive to request num-
ber 6 have been assembled. The exhibits filed
by counsel for Edward S. Miller on July 12,
1978 and referred to in your August 10 letter,
remain under seal by order of the United
States District Court for the District of Co-
lumbia. However, a list of the thirteen docu-
ments has been unsealed. We have supplied
copies of eleven of these documents, includ-
ing redacted versions of two of the docu-
ments (a few sentences of classified material
have been deleted). We have supplied unclas-
sified versions of two of these eleven docu-
ments, as small portions of them remain
classified. We are precluded by Rule 6(e) of
the Rules of Criminal Procedure from giving
you access to two other exhibits—classified
excerpts of grand jury transcripts—filed on
July 12, 1978. We also searched the files of
several civil cases related to the Felt and
Miller criminal prosecution, as well as the
documents generated during the consider-
ation of the pardon for Felt and Miller.

With respect to request number seven,
Judge Bork has previously provided to the
Committee a number of his speeches, which
we have not sought to duplicate. We have
sought and supplied any additional speeches,
press conferences or interviews by Mr. Bork,
as well as any contemporaneous documents
which tend to identify a date or event where
he gave a speech or press interview during
his tenure at the Department.

On request number eight, there are no doc-
uments in which President Reagan has set
forth the criteria he used to select Supreme
Court nominees, or their application to
Judge Bork, other than the public pro-
nouncements and speeches we have assem-
bled.

Our search for documents responsive to re-
quest number nine has been time-consuming
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and very difficult, and is not at this time en-
tirely complete. In order to conduct as broad
a search as possible, we requested the files in
every case handled by the Civil Rights Divi-
sion or Civil Division, between 1969-77, which
concerned desegregation of public education.
Although most of these case files have been
retrieved, several remain unaccounted for
and perhaps have been lost. We expect to
have accounted for the remaining files
(which may or may not contain responsive
documents) in the next few days. We have
also assembled some responsive documents
obtained from other Department files. The
Department of Education is nearing comple-
tion of its search of its files, and those of its
predecessor agency, HEW.

We have assembled case files for the cases
referred to in question ten, with the excep-
tion of Hill v. STONE, for which there is no
file. We have no record of the participation
of the United States in Hill v. Stone, or con-
sideration by the Solicitor General’s office of
whether to participate in that case.

A few general searches of certain front of-
fice files are still underway, and we expect
those searches to be concluded in the next
few days. We will promptly notify you should
any further responsive documents come into
our possession.

As you know, the vast majority of the doc-
uments you have requested reflect or dis-
close purely internal deliberations within
the Executive Branch, the work product of
attorneys in connection with government
litigation or confidential legal advice re-
ceived from or provided to client agencies
within the Executive Branch. The disclosure
of such sensitive and confidential documents
seriously impairs the deliberative process
within the Executive Branch, our ability to
represent the government in litigation and
our relationship with other entities. For
these reasons, the Justice Department and
other executive agencies have consistently
taken the position, in response to the Free-
dom of Information Act and other requests,
that it is not at liberty to disclose materials
that would compromise the confidentiality
of any such deliberative or otherwise privi-
leged communications.

On the other hand, we also wish to cooper-
ate to the fullest extent possible with the
Committee and to expedite Judge Bork’s
confirmation process. Accordingly, we have
decided to take the exceptional step of pro-
viding the Committee with access to respon-
sive materials we currently possess, except
those privileged documents specifically de-
scribed above and in the attached appendix.
Of course, our decision to produce these doc-
uments does not constitute a waiver of any
future claims of privilege concerning other
documents that the Committee request or a
waiver of any claim over these documents
with respect to entities or persons other
than the Judiciary Committee.

As I have previously discussed with Diana
Huffman, the other documents will be made
available in a room at the Justice Depart-
ment. Particularly in light of the volumi-
nous and privileged nature of these docu-
ments, copies of identified documents will be
produced, upon request, only to members of
the Judiciary Committee and their staff and
only on the understanding that they will not
be shown or disclosed to any other persons.
Please have you staff contact me to arrange
a mutually convenient time for inspection of
the documents.

As I stressed in my previous letter, if the
Committee is or becomes aware of any docu-
ments it believes are potentially responsive
but have not been produced, please alert us
as soon as possible and we will attempt to lo-
cate them.
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Should you have any questions or com-
ments, please contact me as soon possible.
Thank you for your cooperation.

Sincerely,
LAURA WILSON
(for John R. Bolton, Assistant
Attorney General)
APPENDIX

DOCUMENTS SUBJECT TO OBJECTION BY MR.
NIXON’S COUNSEL

1. Memorandum to Buzhardt and Garment,
from Charles Alan Wright, January 7, 1973.
Subject: June 6th meeting with the Special
Prosecutor. (Document No. 8)

2. Memorandum to Buzhardt and Garment,
from Charles Alan Wright, January 7, 1973.
Subject: June 6th meeting with the Special
Prosecutor. (Document No. 9)

3. Memorandum to Garment, from Ray
Price, July 25, 1973. Subject: Procedures re:
Subpoena. (Document No. 13)

4. Memorandum to General Haig, from
Charles A. Wright, July 25, 1973. Subject:
Proposed redrafts of letters. (Document No.
14)

5. Draft letter to Senator Ervin, dated July
26, 1973. Subject: two subpoenas from Sen-
ator Ervin. (Document No. 15)

6. Draft letter to Judge Sirica, dated July
26, 1973. Subject: subpoena duces tecum.
(Document No. 16)

7. Memorandum to The Lawyers, from
Charlie Wright, dated July 25, 1973. Subject:
Thoughts while shaving. (Document No. 17)

8. Memorandum to The President, from J.
Fred Buzhardt, Leonard Garment, Charles A.
Wright, dated July 24, 1973. Subject: Re-
sponse to Subpoenas. (Document No. 18)

9. Memorandum to Ray Price, from Tex
Lezar, dated October 17, 1973. Subject: WG
Tapes. (Document No. 20)

10. Memorandum to Leonard Garment and
J. Fred Buzhardt, from Charles A. Wright,
dated August 3, 1973. Subject: Discussions
with Philip Lacovara. (Document No. 25)

11. Memorandum to the President, from
Leonard Garment, J. Fred Buzhardt, Charles
A. Wright, dated August 2, 1973. Subject:
Brief for Judge Sirica. (Document No. 26)

12. Memorandum to Len Garment, Fred
Buzhardt, Doug Parker and Tom Marinis,
From Charlie Wright, dated August 1, 1973.
Subject: note regarding brief. (Document No.
27)

13. Memorandum to The President, from J.
Fred Buzhardt, Leonard Garment and
Charles A. Wright, dated July 24, 1973. Sub-
ject: Response to Subpoenas. (Document No.
28)

14. Draft letter to Senator Ervin, dated
July 26, 1973. Subject: two subpoenas issued
July 23rd. (Document No. 29)

15. Draft letter to Judge Sirica, dated July
26, 1973. Subject: subpoena duces tecum.
(Document No. 30)

16. Memorandum to J. Fred Buzhardt,
Leonard Garment and Charles Alan Wright,
from Thomas P. Marinis, Jr. (undated). Sub-
ject: Appealability of Cox Suit. (Document
No. 31)

17. Notes (handwritten) (undated). Subject:
[appears to be notes of oral argument]. (Doc-
ument No. 32)

18. Memorandum to The President, from
Charles Alan Wright, dated September 14,
1973. Subject: Response to Court’s memo-
randum. (Document No. 34)

19. Handwritten notes. (Document No. 36)

20. Memorandum to J. Frederick Buzhardt,
from Charles Alan Wright, dated June 2, 1973.
Subject: Executive privilege. (Document No.
41)

21. Memorandum to J. Frederick Buzhardt
and Leonard Garment, from Charles Alan
Wright, dated June 7, 1973. Subject: June 6th
meeting with Special Prosecutor. (Document
No. 42)
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22. Memorandum to J. Fred Buzhardt from
Robert R. Andrews, dated June 21, 1973. Sub-
ject: Executive Privilege. (Document No. 43)

23. Memorandum to J. Fred Buzhardt and
Leonard Garment, from Thomas P. Marinis,
Jr., dated June 20, 1973. Subject: Professor
Wright’s attempt to obtain document. (Docu-
ment No. 44)

24. Memorandum to J. Fred Buzhardt and
Leonard Garment, from Charles Alan Gar-
ment (sic), dated June 7, 1973. Subject: June
6th meeting with the Special Prosecutor.
(Document No. 46)

25. Draft letter to Senator, from Alexander
Haig, dated December 12, 1973. Subject: Re-
sponse to letter of the 5th. (Document No. 60)

26. Draft Letter to Senator, from Alex-
ander Haig, dated December 12, 1973. Subject:
Response to letter of the 5th. (Document No.
61)

27. Proposal re: transcription of tapes,
dated October 17, 1973. (Document No. 63)

28. Typed note with handwritten notation:
Sent to Buzhardt 12/11/73, undated. Subject:
papers Buzhardt sent to Jaworski. (Docu-
ment No. 66)

29. Chronology—Presidential Statements,
Letters, Subpoenas, dated March 12, 1973.
Subject: chronology of same. (Document No.
1)

30. Handwritten note, dated 1/31/74 (Janu-
ary 31, 1974). Subject: Duties and responsibil-
ities of Special Prosecutor. (Document No.
82)

31. Memorandum to Fred Buzhardt, from
William Timmons, dated 7/30/73 (July 30,
1973). Subject: refusal to release taped con-
versations. (Document No. 91)

32. Memorandum to Fred Buzhardt, from
Paul Trible, dated October 30, 1973. Subject:
Cox’s diclosure of Kleindienst’s confidential
communication. (Document No. 92)

33. Proposal regarding transcription of
tape conversations, dated 10/17/73 (October 17,
1973). (Document No. 94)

Mr. REID. These clearly indicate
that Bolton acknowledged materials
would be forthcoming.

The reason these are important is
that we have said this man who has no
judicial record whatsoever—and I heard
the distinguished Presiding Officer give
a statement yesterday about the many
judges who have been distinguished
who have not had judicial experience.
We have never debated that. We agree,
one does not have to have judicial ex-
perience to be a good judge. If that
were the case, there would never be
any good judges, quite frankly. Some-
body has to start someplace. In fact,
we would never have judges. That is
what is referred to as a red herring.

We have never alleged that Miguel
Estrada is disqualified from being a
judge because he has not been a judge.
That is something that the majority
has talked about a lot, but we have
never raised that as an issue.

What we have said is that those in-
stances where we can learn something
about his political philosophy and his
philosophy as it relates to jurispru-
dence, we need to know something
about that. The only place we can go to
look is in relation to when he worked
at the Solicitor’s Office because he has
not answered the questions we have
asked him about the cases he prepared
and took to trial when he was an As-
sistant Attorney General or when he
argued cases before appellate courts.

As I have said on a number of dif-
ferent occasions, I have been to court
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lots of times. I have represented all
kinds of different people. In all the
cases I took, when I argued a case be-
fore a jury and before a court, one
could not find out what my political or
judicial philosophy was. The reason
was I was being paid to represent some-
body and carrying out my responsibil-
ities as a lawyer.

So the fact that he has been before
the Supreme Court and other appellate
courts and has tried cases adds to
someone’s capabilities, but it does not
allow us to find out about a person who
is going to the second highest court in
the land, if he passes this test. That is
not enough. We need to know some-
thing about him. That is the reason we
have raised these issues.

One thing my friend from Vermont
raised, and I thought it was so good
last evening: One does not have to
graduate first in their class at Harvard
to be a judge, but we heard assertions
that Miguel Estrada has graduated
first in his class. He has not. But he
could graduate last in his class. He
went to Harvard, which is one of the
top two or three law schools in the en-
tire country. The mere fact he went to
Harvard means he is really smart.

He did not graduate first in his class.
He was not editor of the Law Review.
He was, with 71 other men and women
at Harvard, part of the Law Review. He
was 1 of 71. That is a pretty large
group. As I have indicated, they are all
smart.

The fact that he was an editor adds
to his qualifications, but do not try to
puff him up to make him something
that he is not. He was not editor of the
Law Review.

I think we are off on a lot of tan-
gents. As Senator HATCH laid out so
clearly last night, I think it is tremen-
dous that a man came from Central
America when he was 17 years old,
went to Columbia University, also a
school that is hard to get in, so he
must have done well on his tests. I
think it is tremendous that he was able
then to go to Harvard. But let’s not try
to make this a rags-to-riches story be-
cause it was not. He did well, and that
is tremendous. He is an immigrant to
this country who has done well aca-
demically, but let’s not build this up to
some kind of a Horatio Alger story as
some have said. I think the guy has
done very well, and that is commend-
able. But we have heard all of these as-
sertions that he graduated first in his
class and he was editor of the Law Re-
view, which is not true. It does not
take away from what a smart man he
must be.

We heard a lot last night, with Sen-
ators asking questions of Senator
HATCH about all the editorials from
around the country. Of course, there
are lots of editorials that oppose
Miguel Hstrada. There is no need to
read all of them, but I would like to
read one from the New York Times. It
may only be one newspaper, but the
circulation makes up for a lot of small-
er newspapers.
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This editorial is 411 words long and is
entitled ‘‘Full Disclosure for Judicial
Candidates.”

The Constitution requires the Senate to
give its advise and consent on nominees for
federal judgeships. But in the case of Miguel
Estrada, the Bush administration’s choice
for a vacancy on the powerful United States
Court of Appeals for the District of Columbia
Circuit, the Senate is not being given the
records it needs to perform its constitutional
role. The Senate should not be bullied into
making this important decision in the dark.

Mr. Estrada, who has a hearing before the
Senate Judiciary Committee tomorrow, has
made few public statements about controver-
sial legal issues. But some former colleagues
report that his views are far outside the
legal mainstream.

The best evidence of Mr. Estrada’s views is
almost certainly the memorandums he wrote
while working for the solicitor general’s of-
fice, where he argued 15 cases before the Su-
preme Court on behalf of the federal govern-
ment. In these documents, he no doubt gave
his views on what position the government
should take on cases before the Supreme
Court and lower federal courts. Reading
them would give the Senate insight into how
Mr. Estrada interprets the Constitution, and
in what direction he believes the law should
head.

There are precedents for this. When Robert
Bork was nominated to the Supreme Court
in 1987, the Senate was given access to
memos prepared while he was solicitor gen-
eral. The administration has no legal basis
for its refusal to supply these documents.
Congress has oversight authority over the
solicitor general’s office, which is part of the
Justice Department, and therefore has a
right to review its records. Attorney-client
privilege and executive privilege are inappli-
cable for many reasons, including their in-
ability to override the Senate’s constitu-
tional duty to investigate fully this judicial
nomination.

This is an administration that loves se-
crecy, on issues ranging from the war in Iraq
to Vice President Dick Cheney’s energy task
force. And it seems to think that if Congress
is ignored, it will simply go away. Congress
must insist on getting the documents it
needs to evaluate Mr. Estrada, and it should
not confirm him until it does.

There are three things that can be
done and we have been saying this for
the 3 weeks we have been on this mat-
ter. No. 1, pull the nomination. What
does that mean? That means go to
something else. No. 2, try to invoke
cloture. File a motion to invoke clo-
ture and to do that you need 60 votes.
That certainly is within the framework
of the Senate for these many years. 1
also recognize the other way to do this
is for Mr. Estrada to come before the
Senate and answer the questions that
we ask and also supply the memoranda
that the New York Times says he
should supply. That would be the way
to get over this.

We have had now for several days
statements made that we should not be
on this, that Miguel Estrada is making
hundreds of thousands of dollars a year
as a lawyer, fully employed at a large
law firm here in Washington, DC. We
believe that for the many people who
are unemployed, the many people who
have lost their jobs, 2.8 million during
the 2 years of this administration, we
should be dealing with those people
who are not employed and under-
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employed people with no health insur-
ance or who are underinsured, people
who are trying to make it education-
ally and otherwise in this society. That
is what we should be dealing with.
Rather than spending 3 weeks on a man
who is fully employed, making hun-
dreds of thousands of dollars a year, we
think we should get off this and go to
something else.

We are, as has been indicated, here
for the duration. If the majority de-
cides they would rather spend the Sen-
ate’s valuable time on Miguel Estrada,
they can do that. But I say that idle
time is time we cannot make up later.
There is a limited amount of time and
a limited amount of legislative days
that we have. We could be going to
something else.

These filibusters occur very infre-
quently. I have been here more than
two decades now and filibusters are
very rare. Once in a while you have to
stand for what you believe is right. As
the New York Times indicated, we be-
lieve we are right.

Now, there was a lot of name calling
last night. Both my friend from Colo-
rado and my friend from Tennessee
have the absolute right to voice their
opinion. I don’t think any less of Mem-
bers for voicing opinions because they
disagree with me. I don’t think this is
the time to name call. We have an ac-
tual factual dispute in the Senate. It is
now in a procedural bog. We have to
figure a way out of this. It should be a
debate that is worthy of the traditions
of the Senate. That is what this is all
about. The Senate traditionally has
had debate we read about in our his-
tory books. That is what I want the
people who read about this debate to
see in years to come—not calling each
other names, negative in nature but,
rather, referring to a person’s position
as one of conviction.

I listened to the speech of the Pre-
siding Officer who indicated he would
wait until next Tuesday to give his
maiden speech, but he felt so pas-
sionate—that is my word, not his—
about this issue that he wanted to give
it a few days early. More power to the
Senator from Tennessee. That is cer-
tainly fine. That is tremendous that
the Senator from Tennessee made his
speech and he feels strongly about the
issue. It does not mean I have to agree
with him. But I admire and respect his
position.

Everyone on the other side should
understand we also have conviction
and feel passionately about this issue,
and sometimes there are stalemates.
This may be one of those. There may
be a very tough decision that the ma-
jority leader has to make to pull this
nomination. If he wants to go through
a cloture vote, second cloture vote, a
third cloture vote, eat up more time of
the Senate, we are here. We are here
for the duration. I don’t think because
we are involved in this debate that peo-
ple suddenly need to say the Senate
will never be the same. Of course it will
be the same. We survived the filibuster
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with the Abe Fortas nomination. We
survived that. It was very tough at the
time. I watched that from the side-
lines. We survived the filibusters con-
ducted against President Clinton’s
nominees. The problem the Repub-
licans had at that time, they did not
have enough votes to stop cloture from
being invoked because there were Re-
publicans of good will who decided it
was the wrong thing to do. That is
good.

The fact there were filibusters and
some people felt so strongly is hard to
comprehend, but even after the fili-
buster was ended with the cloture vote
then people still moved to postpone
that nomination. It went that far.

The Senate survived that. And the
Senate will survive this little dustup
that is going on here.

The point I am trying to make, let’s
feel good about other people’s posi-
tions. You do not have to be mean spir-
ited about someone disagreeing with
you. I hope, however long this debate
takes, whether it is ended today, Fri-
day, next week, or a month from now,
that people will speak well about each
other in the Senate and not resort to
name calling. That is not good at all.

I hope we can move on to some of the
other important issues now facing this
country.

The PRESIDING OFFICER (Mr.
ALEXANDER). The Senator from Colo-
rado.

Mr. ALLARD. Mr. President, I stand
in support of Miguel Estrada, and the
need for a vote on his nomination. I lis-
tened to the comments of my colleague
from Nevada, and I ask myself, what is
this debate really about? The debate is
about whether a majority of Senators
should have the opportunity to voice
their opinion through a vote on Miguel
Estrada. I, for one, feel like I have ade-
quate information. There is more than
a majority of Senators in this body
who obviously feel they have adequate
information to take a vote on Miguel
Estrada.

This filibuster is unprecedented. We
have never had a filibuster of this na-
ture before on a circuit court judge up
for consideration before this body. I
think it is time we recognize that in
the Constitution there is an advise and
consent provision. Many of us feel the
debate has reached the point where
enough questions have been asked and
now the full body of the Senate is
ready to proceed to a vote.

When a judge starts through the
nomination process, he is introduced to
the Senate through resolution. The
nomination goes to the committee.
There is also a process where indi-
vidual Senators can express their con-
cerns through a blue slip process. Then
there are hearings and votes in com-
mittee, and then the nomination comes
to the floor for a vote.

Miguel Estrada has gone through this
process. He has even received the high-
est recommendation from the Amer-
ican Bar Association. That is a body of
peers, peers he has done business with
on a regular basis, who understand his
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record, who know him personally, and
who appreciate and respect his profes-
sional competence to the point they
are willing to give him the highest rat-
ing the American Bar Association will
give to any nominee.

I think he has a great story. He came
to this country with a limited English
language ability at the age of 17. He
could speak Spanish hardly any
English at all. If you come here at 17
and don’t know the language and you
graduate from a university magna cum
laude and then go and serve on the
Harvard Law Review—it is simply an
outstanding academic accomplishment.

This individual’s accomplishments
did not stop with graduation; they con-
tinued through his professional life.
Not just anybody gets to argue before
the Supreme Court of the TUnited
States. That is a select group of people.
So as far as I am concerned, let’s sim-
plify this debate, as my colleague sug-
gested. Let’s have a vote. That is what
we are talking about. Let’s just bring
up Miguel Hstrada for a vote in the
Senate. I think it is time. I think a lot
of debate has been going on. There are
some differences of opinion about
things that can be argued about. But if
we have a vote, each individual Sen-
ator has an opportunity to make up his
or her mind as to how they feel, as to
whether or not there is enough infor-
mation, to make up their minds as to
whether they think this is the quality
of person they would like to have on
the DC Court of Appeals.

The assistant Democratic leader sug-
gested there are three ways to resolve
this problem. He said we can pull the
nomination, file cloture, or submit the
nominee to additional questioning. I
suggest another: To do what we do for
most nominees; that is, have the de-
bate, which we are having and have
done, set a time certain for a vote,
which the other side simply has refused
to do, and then vote up or down. Unfor-
tunately, they are not going to permit
that to happen.

Last night I joined a majority of my
colleagues to display our unity in sup-
port for Miguel Estrada, a display of
support that is particularly important
in the midst of this Democrat-led fili-
buster. But last night was more than
just a display. It was an attempt to
break the logjam, a good will invita-
tion to carry out the Senate’s duties as
commanded by the advice and consent
clause of the Constitution. My col-
leagues and I gathered here on the
floor last night, ready to act. A major-
ity of this body is willing to move for-
ward on the nomination of Miguel
Estrada by taking a simple up-or-down
vote. That is all we are asking for, a
simple up-or-down vote on a nominee
who is more than qualified to assume
the judgeship of the DC Circuit Court,
the second most important court in the
United States.

Hoping to proceed, my colleagues and
I participated in a dialog with Chair-
man HATCH, a back-and-forth exchange
of questions and answers. I admire, I
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have to say, the ability and knowledge
of Chairman HATCH and his dedication
to this cause, especially as it became
apparent that we, once again, would be
denied the opportunity to vote, held
hostage by a game of entrenchment
politics.

Every time I hear one of my col-
leagues address the nomination of Mr.
Estrada, I cannot help but to be both
impressed and shocked, impressed with
the character and integrity, the intel-
lect and principles of Mr. Estrada; and
shocked that such a capable man, who
has the opportunity to become the first
Hispanic judge on the DC Circuit
Court, cannot even receive a vote, a
simple up-or-down vote.

The majority of my colleagues are
ready to move forward on the nomina-
tion. We are ready to vote. I cannot
cast judgment on those who oppose Mr.
Estrada. If they want to vote no, that
is their choice. I respect that. It is
their right. I understand that. I voted
against judges whom 1 believed were
not fit to serve. But it is implausible to
think he should be denied a vote en-
tirely.

Newspapers, radio stations, tele-
vision programs across the country are
demanding that the stalemate end, and
that the minority party allow the Sen-
ate to proceed and to break off a fili-
buster that could amount to a major
shift in constitutional authority.

Last week I spent the Presidents Day
recess traveling across the State of
Colorado. In every community, big or
small, concerned citizens shared their
beliefs on the importance of this nomi-
nation and the need to provide a vote
for Miguel Estrada. They were appalled
that we were not moving forward, that
their representative in the Senate
would not have an opportunity to vote
on a very important consideration for
the judiciary. Perhaps some disagree
on whether he should be confirmed, but
they all agree there should be at least
a vote, and they agree it should be
done without shifting constitutional
authority in a manner that imposes a
supermajority requirement on all judi-
cial nominations. I am afraid that is
where we are headed.

Let me share with you a couple of
editorials that ran in Colorado’s two
major newspapers, one published in the
Denver Post, the other appearing in
the Rocky Mountain News.

The Denver Post, a paper that en-
dorsed Al Gore in 2000, and by no means
an arm of the Republican party, de-
mands that Estrada be given his day in
court, that the Senate be provided a
vote. The paper confirms the out-
standing quality of the nominee, not-
ing that he is a picture book example
of an immigrant pursuing the Amer-
ican dream.

The Denver Post also recognizes his
outstanding credentials, stating that
while he may lack judicial experience,
s0, too, do a majority of those now sit-
ting on the DC Circuit Court, some of
whom were nominated by Presidents
Carter and Clinton.
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I have a statement here from the edi-
torial in the Denver Post on the
posterboard beside me.

The key point is that there should be a
vote . . . a filibuster should play no part in
the process.

The Rocky Mountain News simply
described the Democrats tactics as
“ugly,” commenting on their attempt
to thwart the Senate’s majoritarian de-
cisionmaking.

The editorial calls the filibuster:

. irresponsible, a hysteria being acted
out to keep Estrada from serving on the US
Court of Appeals for the District of Colum-
bia.

On the chart I have a quote from
both papers highlighting the need to
end the filibuster and to proceed to a
vote.

The Denver Post:

The key point is that there should be a
vote . . . a filibuster should play no part in
the process.

The Rocky Mountain News concludes
that:

The Democrats have no excuse. Keeping
others from voting their consciences on this
particular matter is simply out of line.

Editorial boards across the country
echo this very same sentiment. More
than 60 major newspapers are calling
for an end to the filibuster.

I would like to share with my col-
leagues here this afternoon a few of
those. Let me name a few:

The Arkansas Democrat-Gazette; in
California, Redding, and The Press En-
terprise; The Hartford Courant; The
Washington Post; in Florida, The
Tampa Tribune and The Florida Times-
Union; The Atlanta Journal Constitu-
tion and the Augusta Chronicle; the
Chicago Tribune in Ill